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NOTE

The Federal-aid highway program is currently administered by
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U.S. Department of Transportation. Over the period of this
history the program has been administered at the Federal
level as follows:

July 1918 - Bureau of Public Roads - Department of
Agriculture

July 1939 - Public Roads Administration - Federal
Works Agency

July 1949 - Bureau of Public Roads - General Services
Administration

August 1949 - Bureau of Public Roads - Department of
Commerce

April 1967 - Bureau of Public Roads - Department of
Transportation

August 1970 - Federal Highway Administration - Department

of Transportation
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I

INTRODUCTION

Historically it has been in the public interest for public utility
facilities to use and occupy the rights-of-way of public roads and
streets. This is especially the case on local roads and streets

that primarily provide a land service function to abutting residents,

as well as on conventional highways that serve a combination of local,
State, and regional traffic needs. This practice has generally been
followed nationwide since the early formation of utility and highway
transportation networks. Over many years it has proven to offer the
most feasible, economic and reliable solution for transporting people,
goods, and public service commodities (water, electricity, communications,
gas, oil, etc.), all of which are vital to the general welfare, safety,
health, and well being of our citizens. To have done otherwise would
have required a tremendous increase in the acquisition of additional
rights-of-way for utility purposes alone. This could have also resulted
in significant added costs to be borne by the utility consumers

through increased rates for utility services so provided.

Under the practice of jointly using a common right-of-way there are two
broad areas of concern to highway and utility officials alike. First

is the cost of relocating, replacing or adjusting utility facilities
that fall in the path of proposed highway improvement projects, commonly
referred to as "Utility Relocations and Adjustments." Second is the
installation of utility facilities along or across highway rights-of-way
and the manner in which they occupy and jointly use such rights-of-way,
commonly referred to as the "Accommodation of Utilities."

Accordingly, Part I is a history of Federal policy on "Utility

Relocations and Adjustments." Part II is a history of Federal policy
on the "Accommodation of Utilities."
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I

THE EARLY YEARS

1916 to 1944

During the years 1916 through 1944, the use of Federal-aid highway funds
was limited, with few exceptions, to participation in the costs of the
actual building of those portions of the one Federal-aid highway system
then designated that were outside those places having a population of

2,500 or more. While there was Federal interest in the surveys, highway
location studies and right-of-way acquisition associated with highway
projects, there could be no Federal funds used for these phases of work
under the provisions of the regular Federal-aid highway acts of this period.
Since the cost of highway construction was then confined to rural areas, and
generally had 1ittle or no effect on existing utility facilities, only
modest costs were involved in adjusting utilities on Federal-aid highway
projects. In most instances, the States were not required to make payments
for relocating or adjusting existing utility installations located on
highway rights-of-way. In the few instances where a State was obligated

to pay for utility adjustments, it frequently elected not to request
Federal-aid participation in such costs. This was because a State could
easily use all the Federal-aid funds made available for the actual

building of highways while using its own funds, without matching Federal
funds, for preliminary engineering, right-of-way acquisition and utility
adjustments. Where a State did elect to request Federal-aid participation
in the cost of utility adjustments, the Public Roads Administration
accepted such requests and made reimbursement for eligible portions of the
physical adjustment work under an administrative interpretation of the
definitions of "highway" and "construction," which regarded the cost of
utility adjustment as part of the cost of highway construction. However,
like any other construction cost, the utility adjustment work was eligible
for Federal participation only to the extent that the State was

obligated to pay for such work.

1944 FEDERAL-AID HIGHWAY ACT

The Federal-Aid Highway Act of 1944 made sizable increases in the amounts
of Federal-aid funds to be apportioned to the States. It also modified
the definition of construction to provide that the term would include
"Tocating, surveying, and mapping, costs of rights-of-way, and elimination
of hazards of railway-grade crossings." The Act authorized continuance of
a Federal-aid primary highway system, the establishment of a Federal-aid
secondary highway system, the establishment of a National System of
Interstate Highways to be a portion of the primary system, and authorized
extensions of these three systems within urban areas. The Act provided
three classes of funds for primary, secondary, and urban projects. Thus,
in 1944, the scope of the use of Federal-aid funds was considerably
broadened to include preliminary engineering, rights-of-way, and the
construction of highways in urban areas. All these factors when combined
with the increased amounts and classes of funds made available to the
States indicated that a corresponding increase in the amount and occasion
for utility relocations could be expected under the Federal-aid highway
program. Accordingly, detailed working procedures for such usages,
including utility adjustments, were then developed by the Commissioner

of Public Roads (Public Roads Administration, Federal Works Agency).
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GENERAL ADMINISTRATIVE MEMORANDUM NUMBER 300 (GAM-300) 1

And so it was on May 1, 1946, the Commissioner of Public Roads issued the
first all inclusive detailed instructions under a single document for
utility adjustments to the Public Road Administration field offices and
State highway departments. These procedures were set forth in General
Administrative Memorandum Number 300 (GAM-300)=, dated May 1, 1946, on the
subject: "Reimbursement of costs of changes to utility facilities." In
retrospect, this policy statement can and should be viewed as a remarkable
document for the following reason. Many of its basic provisions have stood
the test of time and operations for more than 34 years under the Targest
public works program ever undertaken and some are equally valid today (1980)
except for minor updating and for adding those requirements stemming from
Federal Taw subsequently enacted. For example, Section VII, Agreements,

of the GAM which required that there be a written agreement between the
State and utility company regarding their separate responsibilities,
properly supported by a detailed cost estimate and plans, remains today as
a basic requirement of FHWA's current utility-highway directive system in
the Federal-Aid Highway Program Manual (FHPM). Likewise, then as well as
now, reimbursement of relocation costs continues to be made on the basis of
the actual costs to cure that are attributable to the highway construction,
as verified by audit of the supporting records and accounts. Many other
instructions then contained in GAM-300 still remain, in part or in whole, as
current FHWA utility-highway policy. Included are the costs of Tlabor,
materials, travel expense, transportation, equipment rentals, repairs,
operations and depreciation, 1oss and damage to small tools, vacation
allowances, payroll taxes, insurance, handling and loading of materials and
supplies, provisions for betterments, salvage and appropriate credits, and
many other items associated with this work.

It should be noted; however, that only a few States availed themselves of
these new usages of Federal-Aid funds for utility work. Again, most of the
States expressed a reluctance to use their available Federal-aid highway
funds on any work other than actual highway construction.

1954 and 1955 STUDIES

The next event of significance to utility relocations and adjustments
occurred in 1954. O0One of the provisions of the Federal-Aid Highway Act of
1954 (Section 11) directed the Secretary of Commerce to make a study, in
cooperation with the State highway departments and other parties of interest,
on the problems posed by the relocation and reconstruction of public
utilities resulting from highway improvements. A report on the study was
submitted to the Congress in April 1955 by President Eisenhower and
subsequently published as House Document Number 127, 84th Congress,

1st Session entitled, "Public Utility Relocation Incident to Highway
Improvement." Later that same year, a more detailed version of legal
aspects of the study was published by the Highway Research Board (HRB) as
"Special Report 21, Relocation of Public Utilities Due to Highway
Improvement, An Analysis of lLegal Aspects.”

1 Refers to Attachment Number 1 at end of text. Numerical reference
to other attachments used throughout text.
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The studies found that all of the States had authority, either specifically
or by implication, to grant permission to public utilities to occupy State
highways. Additionally, numerous statutory provisions specified that
permission must be obtained by utilities from local highway authorities to
place their facilities within the highway right-of-way. This basic
requirement has remained unchanged in the ensuing years.

The 1955 study found that in about half of the States Tegal authority existed,
either by statute, judicial decision, attorney general opinion, or by
construction of the statutes themselves, to require utilities to move their
facilities at their own expense when made necessary by highway improvements.
Additionally, in the absence of specific statutory provision requiring the
highway authority to pay the cost of relocation, the courts uniformly held
that utilities could be required to move their facilities located within

the highway right-of-way in order to facilitate improvement of the highway,
by a reasonable exercise of police power. Any damage the utility suffered
under such an exercise of police power was considered incidental to regula-
tion of the highway and in the public interest, thus the utility was not
entitled to be compensated for the cost of relocation.

When a utility was located on its own private right-of-way; however, and
the improvement of a highway necessitated its removal to another Tocation,
the utility would be compensated for the cost of such removal, generally
including the cost of the new right-of-way.

As highway improvements became more numerous and of a greater magnitude,

the incidence of utility relocations, as well as their cost, also increased,
and the utilities made more and more of an effort at the State and Federal
level for reimbursement of such costs. Extensive hearings on the subject
were held in connection with the 1952 and 1954 Federal-Aid Highway Acts, and
resulted in the 1955 study. There was considerable difference of opinion
among highway authorities, utilities, members of Congress and others as to
the desirability of Tegislation providing for reimbursement of the utilities
for their relocation costs.

Much of the effort made by utilities for reimbursement came from small local
concerns, both publicly and privately owned. It was claimed that when these
small utilities were forced to relocate due to reconstruction of a national
highway, the cost of relocation could be of such magnitude as to be beyond
the fiscal ability of the utility. Another argument was that costs of
relocation were usually passed along to the Tocal utility consumers in the
form of higher rates. The results were considered inequitable, inasmuch as
utility consumers serviced by companies who had been forced to relocate
their facilities at great cost would have to pay higher rates than those in
areas where the utility facilities remained undisturbed. The utilities

held that only Federal action could bring about an equitable sharing of the
costs involved and urged Congress to place the burden where it belonged--on
all the highway users in the Nation.
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In the full committee report of the Committee on Public Works of the Senate
it was stated that "the committee recognizes some merit in the claims of the
utility companies, and the inequity that exlsts in the assessment of utility
relocation costs under present conditions."= The Committee recomme@ded that
50 percent of the costs of relocations be paid from Federal funds.= Certain
safeguards were also set up to ensure that no more than 2 percent of the
total Federal expenditures were used for utility relocations, that the
salvage value be considered, and the betterments be taken into consideration.
When the Federal-aid highway bill failed to pass in 1955, the utility
relocation provision fell with it. However, such a provision was included 1in
the 1956 act, although in somewhat modified form. The Committee on Public
Works of the House of Representatives in its report on the bill (H.R. 10660)
being submitted for consideration of the House recommended that the utility
relocation provision be included in the final act, noting that the BPR had
informed the committee that its present practice was to permit the use of
Federal funds to reimburse the States for the pro rata share of the cost of
relocation when such costs had been paid by a State, and that "in order that
this procedure may be specifically authorized, the committee has in

Section 113 approved this existing practice of the Bureau in order that there
will be no question of the propriety of so using Federal funds where a State
under its own laws or practices pays such costs on Federal-aid highway
projects. There is no requirement in this section, either expressed or
implied, that a State must pay all or any part of utility relocation costs."™

A) Federal-Aid Highway Act of 1955, Public Works Committee of the Senate,
84th Congress, 1st Session on S. 1048 (1955), p. 17

B) 1Ibid., p. 18
C) "Report of the Committee on Public Works, House of Representatives to

Accompany H.R. 10660," 84th Congress, 2nd Session, House Report
Number 2022.
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ITI

THE INTERSTATE HIGHWAY PROGRAM

1956 FEDERAL-AID HIGHWAY ACT

The provisions as finally included in Section 111 of the Federal-Aid
Highway Act of 1956 authorized Federal reimbursement of relocation costs
in the same proportion as Federal funds were expended on the project,
instead of restricting reimbursement to 50 percent of the costs as in the
1954 bill. Furthermore, it did not contain the provision restricting
reimbursement to 2 percent of the total cost of highway construction, as
had the 1954 provision. It did, however, require that cost of betterment
and salvage values be taken into consideration, and reads as follows:

SECTION 111 - Relocation of Utilities (Now 23 U.S.C. 123)

"(a) When a State shall pay for the cost of relocation
of utility facilities necessitated by the construc-
tion of a project on the Federal-aid primary or
secondary systems or on the Interstate System,
including extensions thereof within urban areas,
Federal funds may be used to reimburse the State
for such cost in the same proportion as Federal
funds are expended on the project: Provided
that Federal funds shall not be apportioned to the
States under this section when the payment to the
utility violates the law of the State or violates
a legal contract between the utility and the State."

"(b) For the purpose of this section, the term "utility"
shall include publicly, privately, and cooperatively
owned utilities.”

"(c) For the purpose of section, the term "cost of
relocation” shall include the entire amount paid by
such utility properly attributable to such relocation
after deducting therefrom any increase in the value
of the new facility and any salvage value derived
from the old facility."

During the remainder of the year 1956, and in 1957 legislative sessions,
laws were introduced in 40 States to make payment of relocation costs
valid under certain circumstances. Although 22 of these new laws were
passed by the State Tegislatures, six were vetoed by their governors, so
16 actually became Taw. Ten of these applied only to the Interstate
System.

That such an enthusiastic response to the new legislation was unanticipated

by Congress is apparent from the following statement of the House Committee
on Public Works:
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The committee did not contemplate this drastic change

in existing practices when the 1956 act was enacted,

and realizes that the use of Federal funds for
reimbursement to the States for this purpose will
increase substantially, thereby reducing the amount

of Federal funds available for construction of highways.
(Report Number 1407, Senate Calendar Number 1432,

85th Congress, 2nd Session, p. 28)

The majority report advocated revision of the 1956 provision to Timit
Federal reimbursement to 70 percent rather than 90 percent of utility
relocation costs on the Interstate System, and further recommended

that such reimbursement be made only when the State could show that it
had actually paid the utility in the first instance with its own funds.

A minority report criticized the majority report on the grounds that it
wanted to Timit reimbursement only because the cost was obviously going

to be substantially more than had been contemplated at the time of
passage of the 1956 Act. The minority argued that if the 1956 legisla-
tion had been found fair, equitable and in keeping with the public policy,
it was still so, even though it was going to cost more than had been
anticipated. (Senate Report Number 1407, 2nd Session, p. 53)

SECTION 111 OF THE 1956 ACT

The enactment of Section 111 represented a twofold change in the Federal
position. First, it provided a statutory basis for Federal reimbursement

to the States of part of the cost of relocating utility facilities
necessitated by highway improvement. Secondly, and by far more significantly,
it changed the concept of eligibility for such reimbursement. Initially,
authority for making such reimbursement was founded upon administrative
interpretation of Federal-aid highway Taws, by regarding the cost of utility
relocation as part of the cost of highway construction. Like any other
construction cost item, it was eligible for Federal participation only to

the extent that the States were required to pay for such relocation.

Under Section 111, the legal obligation of a State to a pay utility
relocation cost became irrelevant, and, from the standpoint of the basis
of legal authority, Federal reimbursement for such costs was no longer
dependent upon its inclusion within the statutory definition of highway
construction. Rather, such reimbursement under Section 111 was dependent
solely upon the finding that the relocation was made necessary by highway
improvement and that the State had actually paid such costs and had done
so without violating either its own law or the provisions of a contract
between itself and the utility. In other words, the only requirement was
that the State had legal authority to make the payment, as distinguished
from being required to do so.

The change in concept can be illustrated by reference to enacted laws in
Massachusetts and I1linois during this period. In each of these States
the highway authorities were granted discretion in the matter of whether
or not utilities should be paid for relocating facilities. These statutes
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were permissive rather than mandatory in nature, and prior to Section 111,
payment of relocation costs by these States was not eligible for Federal
reimbursement, since such payments, though legal, would not be made by
reason of any obligation to do so. However, under Section 111 it was
sufficient if the State had legal authority to pay, and, hence, payments
by these States of relocation costs under such discretionary authority
were then eligible for Federal reimbursement.

Between 1956 and 1959, a total of 42 States considered Tegislation
permitting reimbursement for relocation costs. 1In 17 States these bills
became Taw. It is significant that under those newly enacted Taws only
one State payed the cost of relocating the utility facilities on all
State-maintained highways, only 5 of these laws related to all Federal-aid
projects, and 11 related to projects on the Interstate System only, where
the Federal share of the cost was at Teast 90 percent.

The constitutionality of some of these laws was challenged in the courts.
The lower courts in New Mexico, Tennessee, and Minnesota, upheld the
constitutionality of their respective laws. In Maine, the Supreme Court,
in response to the Tegislature's request, rendered an advisory opinion
holding that a pending bill would violate the anti-diversion provision of
the State constitution; but in New Hampshire, the Supreme Court, pursuant
to a similar request from its legislature, held to the contrary. In
Pennsylvania and Minnesota, lower courts agreed with the New Hampshire court
in holding that such statutes do not violate anti-diversion provisions of
their respective constitutions. In Georgia, a statute authorizing the
State highway department to loan money to political subdivisions for the
purpose of relocating facilities situated on the rights-of-way of State-aid
roads was held unconstitutional on the grounds that the funds were an
unauthorized use of State funds and that the moving was not a necessary or
usual adjunct to the construction of highways.

Following the early years and flurry of legislative activity in the States,
the majority of the State courts confronted with the issue of constitutionality
of these new Taws, handed down decisions in the affirmative, holding that the
prescribed payments to the utilities do not constitute a diversion of highway
funds, do not sanction an unconstitutional extension of the State's credit,
and do not constitute special legislation. Questions as to the legality of
such payments have arisen in States where prior contracts or agreements with
the utilities provided for payment by the utility. The courts have generally
held that no abrogation of contract is involved. Minnesota and Montana
courts noted that such contracts or obligations could be rescinded by mutual
consent of the parties involved.

A Legislative Score Board

At the time of passage of the 1956 act, eight States -- California,
Connecticut, Hawaii, Missouri, New York, New Jersey, Pennsylvania, and
Vermont -- had existing legislation authorizing payment of relocation costs
under certain circumstances. By 1980, legislation providing for some degree
of reimbursement for utility relocations under certain circumstances had
been introduced in most of the States. But the flurry of Tegislative
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activity which took place in the early years after passage of Section 111
of the 1956 act is long past and the situation in the States as regards
utility relocation has been stabilized for the past 15 years. State
legislation passed during this 15-year period has been applicable, for the
most part, to only Timited portions of relocation costs, such as for
publicly or municipally owned utilities, or publicly owned utilities only
on Interstate projects. The Tegislative score card to date (1980) shows
that 39 States, Puerto Rico and the District of Columbia, now have
statutory authority to pay for utility relocations as a cost of highway
construction. At the present time (1980) there is no statutory authority;
however, for paying such cost in 11 States. Furthermore, about one-half
of all the States having such authority have restrictions that 1imit
reimbursement to utility adjustments on Interstate projects alone. For
more information on this see the Highway Research Board, Special Report 91
(1966) on the Relocation of Public Utilities 1956 - 1966, "An Analysis

of Legal Aspects." Report 91 adds a decade of experience to the previous
study made in 1955 and published by the Highway Research Board as its
Special Report 21 (see comments on the 1954 and 1955 studies in Chapter II
of this history).

For the most recent updating of these matters see the report on, "Payments
to Public Utilities for Relocation of Facilities in Highway Rights-of-Way",
as published by the Transportation Research Board, National Research Council,

in Digest 116 - February, 1980, Research Results Digest. (Also see Table 1
of this history which is borrowed from Appendix A of the report in said
Digest 116.)

IMPACT OF THE 1956 ACT

The impact of the 1956 act on the utility adjustment phase, as well as on
all other phases of the highway program, cannot be over stated. The funding
authorizations for projects on the primary and secondary systems and their
extensions within urban areas were continued, but in sizable increased
amounts. A total of $24.823 billion was authorized for fiscal years 1957
through 1959 to expedite construction of the Interstate System.

Partly because of the need for many States to use all available State funds
to match the significantly greater amount of Federal funds for Interstate
projects and partly because Interstate funds would be apportioned to the
States on the basis of needs, it became a practical necessity for all States
to include under the Interstate highway program all work of preliminary
engineering, rights-of-way, and construction, including all eligible work of
associated utility adjustments. In addition, many States also found it
necessary to request Federal participation on all phases of work for primary,
secondary, and urban projects.

In recognition of the fact that all States would be applying for Federal-aid
on all phases of work, at least for Interstate projects, and since, for the
first time there was a provision in the Federal law (Section 111 of the 1956
Act) that Federal funds could be used to reimburse a State for the cost of
utility relocations, the BPR reviewed all of its operating procedures and
developed new ones, as needed, for the accelerated highway program.
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TABLE 1

STATUTORY AUTHORITY RELATING TO REIMBURSEMENT OF PUBLIC UTILITY RELOCATION EXPENSE ;i

ALABAMA
Code of Ala. X
§ 23-1-5

ALASKA
Alaska Stat. X
§ 19.25.020

ARIZONA

ARKANSAS X

CALIFORNIA
Deering's Calif.
Code Street & Hwys
§ 700 et

COLORADO
Colo. Rev. Stat. X
§ 43-1-225

CONNECTICUT
Conn. Gen. Stat. X
§ 13a-126

DELAWARE

Del. Code Ann.
Title 17 § 32;
§ 143

FLORIDA
Fla. Stat. Ann. X
§ 338.19

GEORGIA
Geo. Code. Ann. X
95A-1001

HAWAII
Ha. Rev. Stat. X
§ 264-32

IDAHO X

ILLINOIS

I1l. Ann. Stat.
Title 121-

§ 3-107

INDIANA
Ind. Stat. Ann. X
§-1-9-3

IOWA
Iowa Code Ann. X
§ 306A.10

4 This table of statutory references is included for the reader's convenience in locating the
desired state statute. The table is illustrative only and reference must be made to the
statute for important exceptions, limitations, or requirements. For example, although the
table indicates that some authority exists for reimbursement for utilities located on state
highways, the provision may apply only to facilities owned by municipalities or public service
companies, or may include privately owned utilities. The provision may be limited to state
freeways or parkways, include all limited access highways, or all state highways. In some
instances a reimbursement provision clearly includes all federal aid highways and state
highways. In sum, the reader is cautioned to consult the statute and any amendments.
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TABLE 1 (Con't.)

KANSAS

KENTUCKY

Ky. Rev. Stat.
179.265,
175A.080,
177.035

LOUISIANA
La. Rev. Stat.
§ 48-381 (c)

MAINE
Ma. Rev. Stat. X
Ann. 23 § 255

MARYLAND
Md. Ann. Code X
Art. 89D § 76 (b)

MASSACHUSETTS
Mass. Ann. L.
Ch. 81, § 7G

MICHIGAN

MINNESOTA
Minn. Stat. X
§ 161.46

MISSISSIPPI

MISSOURI
No. R.S.
§ 227.240

MONTANA
32-2414
et seq

NEBRASKA
Rev. Stat. Neb. X
§ 39-1304.02

NEVADA
Nev. Rev. Stat.
408.950

NEW HAMPSHIRE
N.H. Rev. Stat.
Ann. §§ 229.6

NEW JERSEY
N.J. Stat. Ann.
27:7A-7

NEW MEXICO
N.M. Stat.
55-7-24

NEW YORK
Con. L. N.Y.
Ann. § 10-24 [6]

NORTH CAROLINA

NORTH DAKOTA
N.D. Century X
Code 24-01-41

OHIO

OKLAHOMA
Okla. Stat. X
69 § 12.06
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TABLE 1 (Con't)

OREGON
Oregon Rev.
Stat.

Ch. 366.321

PENNSYLVANIA
Purdon's Penn.
Stat. Ann.

§ 36-670-412.1

RHODE ISLAND
R.I. Gen. L. X
24-8.1-1

SOUTH CAROLINA X

SOUTH DAKOTA X

TENNESSEE
Tenn. Code Ann. X
54-563

TEXAS
Tex. Code. Ann. X
Art. 6674 w-4

UTAH
Utah Code X
27-12-11

VERMONT
Vt. Stat. Ann. X
Title 19-1861 (f)

VIRGINIA
Code of Va.
§ 33.1-54;
55; 56

WASHINGTON
Rev. C. TWash. X
47.44.030

WEST VIRGINIA
West., Va. Code X
Ch. 17-4-17 b

WISCONSIN
Wis. Stat. Ann. X
§ 59.965 g-h

WYOMING X
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Iv
ADMINISTERING THE ACCELERATED HIGHWAY PROGRAM

FIRST EDITION OF PPM 30-4 4

Had it not been for said Section 111, BPR could have probably updated
GAM-300 to the degree needed to administer the accelerated highway

program. But such was not the case and so it was on December 31, 1957,

the Federal Highway Administrator issued a new Policy and Procedure
Memorandum 30-4, "Payment Procedures for Reimbursement of Utility Work,"—
to all Public Roads field offices, State highway departments, and many
utility companies and associations. The new PPM superseded GAM-300 and
those parts of all other GAM's pertaining to utilities. During the
development of PPM 30-4, there was extensive Tiaison between the various
parties of interest, namely the BPR, State highway agencies, AASHO,
representatives of State and Federal regqulatory bodies, and nationwide
utility industry. Special assistance was given by the Liaison Committee =
of the ARWA and this liaison has continued to the present time on subsequent
changes or revisions to Federal utility-highway policies and procedures.

OTHER PERTINENT POLICY STATEMENTS

Before getting into an analysis of PPM 30-4 it is appropriate to mention

some of the other policies issued either shortly before or after the 1956
Act, especially those concerning contract and force account procedures

which were not specifically included in PPM 30-4. Perhaps the most important
statement pertaining to utility adjustments was the one in paragraph ba of
PPM 21-6.2, dated February 16, 1955, on Contract and Force Account (Justifica-
tion Required for Force Account Work).= It was administratively determined

by BPR, that by reason of the inherent nature of the operations involved, it
was in the public interest to perform by force account the installation or
adjustment of utilities or similiar type facilities owned or operated by a
public agency, railroad, or utility company, provided the costs were
reasonable. This basic determination has held fast through the years and is
included in FHWA's current directive system for contract and force account
work. It makes it possible to promptly authorize work to be performed by

the forces of a utility or railroad without the need for a case-by-case
finding that it is in the public interest to perform the work by other than
the contract method and competitive bidding as prescribed by Federal law for
all highway work.

Another important policy statement on this general topic relating to utility
adjustments was PPM 20-11.1, dated October 10, 1958, on "Constructio?1P1anning
(Right-of-Way Clearance and Adjustment of Utilities and Railroads)."— This
PPM prescribed measures to be taken on preparatory work to be done in advance
of the physical construction of highway projects to clear the right-of-way

of major obstructions and to make necessary adjustments of utilities and
railroads, all in the interest of avoiding unnecessary delays and costs to

the physical highway construction.
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HIGHWAY-UTILITY LIAISON

The impact of the 1956 Act, along with the sizable increased amounts of
highway funds available for developing Interstate highways, dramatically
focused attention on the need to improve the procedural relationships
between the highway agencies and their public utility counterparts. This
was especially needed in the areas of planning, scheduling, prosecuting,
completing, and coordinating utility adjustment work with highway construc-
tion operations. The ARWA took the lead and began to urge highway-public
utility liaison. The AASHO also set up a special committee to examine
existing conditions and to suggest the means for improvement. The BPR
supported these efforts.

As a result, the general principle was enunciated that proper procedural
relationships between the highway agencies and the public utility groups
would facilitate more efficient and timely relocation and adjustment of
public utility facilities involved in highway improvement projects. All
groups concerned endorsed the principle as being in the public interest.
But recognition of the principle alone, although helpful generally, did
not actually improve the existing situation very much. Those responsible
for the administration of the highway and utility programs recognized that
the general principle had to be spelled out in great procedural detail for
any substantial improvement to be forthcoming from its application.

Looking toward that end, ARWA, AASHO, and BPR requested the HRB to
undertake a comprehensive study of the problem. The BPR provided the
funds and HRB accepted the assignment.

The resultant report summarizing the findings of the study makes general
suggestions for improving and strengthening highway-utility Tiaison
practice. The report was published in 1962 by HRB, as Special Report 77,

An Analysis of Highway-Public Utility Liaison Practices. The report

proved to be helpful to utility companies, and State and Federal highway
officials for improving the procedural relationships between the various
parties of interest. Notwithstanding these and other related efforts, the
planning, scheduling, prosecution, completion, and coordination of utility
work has continued over the years to be a matter of grave concern to highway
officials and contractors.

A Circular Memorandum (CM), dated May 9, 1956, on "Construggion Delays
Caused by Delays in Effecting Public Utility Adjustments,"— described

the problem and requested a report from all field offices along with
recommendations for corrective measures. The situation disclosed by

these reports were later set ggrth in a CM, dated January 3, 1957, on
"Public Utility Adjustments,"— and made available to all field offices and
State highway agencies. The objective was to be helpful in overcoming the
problems in States where difficulty was encountered in accomplishing utility
adjustments with sufficient promptness.

Additional CM's_ on this general topic were issued on March 30, 1959,ié
July 24, 1964,— and September 9, 1968.—
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Notwithstanding all these efforts to achieve timely planning and scheduling
of new utility installations with highway improvement projects, there
continued to be glaring examples that indicated otherwise. For example, the
FHWA Notice dated November 24, 1971, on the topic "Construction gggntenance,
and Permanent Replacement of Utility Cuts in Highway Pavements,"= expressed
concern over numerous cases where utility excavations were made across
practically new pavements on recently completed highway projects. In many of
these cases, scheduling the utility work with the highway construction could
have avoided this situation. The FHWA Notice recommended that municipalities
and utility companies be strongly encouraged, and in some instances required,
to consider their forseeable Tong-range, needs, say for at least 5 to 10 years,
and make adequate provisions for these needs at the construction stage of

the highway improvement. In turn, State highway departments were encouraged
to establish policies under which no utility cuts would be allowed in new
roadways for a certain period of time after construction, say 5 years,

except in cases of emergency.

A LEGAL ANALYSIS OF PPM 30-4

Essentially, three basic legal principles were involved in the new PPM.

First, just compensation was to be paid where there was a taking of property.
This principle was reflected in the provision of paragraph 3a(l) which
authorized Federal reimbursement where the utility had a right-of-occupancy

in its existing location by reason of holding the fee, an easement, or other
real property interest. A utility which was required by necessities of
highway construction to give up such a real property right was viewed as being
deprived of its property, and due process of law required payment of just
compensation for the taking of property. PPM 30-4 accordingly provided for
Federal reimbursement of the costs incurred under such circumstances.

The second principle was that Federal funds could participate where the

State paid for utility relocations and such payment did not violate either
State law or any legal contract between the utility and the State. This
principle was a restatement of the requirements of said Section 111.

Because the statute established these conditions as prerequisites for Federal
reimbursement, the PPM required that, if a legal question would arise as to
the State's authority to pay relocation costs, the State could be asked to
cite or establish its authority to do so.

The third Tegal principle was one which is inherent in the administration of
any statute, namely, that the administering agency has the authority and the
duty to carry out its statutory responsibilities in a manner reasonably
adapted to accomplish the purposes of the statute. This is the principle
which, on the one hand, authorizes the administering agency to take measures
reasonably adapted to carry out the objectives of the legislation and, on the
other hand, imposes the responsibility, on any agency charged with the
administration of a statute, to protect the Government's interest. This is
the legal principle which underlied the administrative requirements in

PPM 30-4 that were designed to assure that Federal funds would be devoted
only to the intended and authorized purposes.
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For example: the requirement in paragraph 4 that acquisition of
rights-of-way by the State for a utility shall be in accordance with

PPM 21-4.1; the requirement in paragraph 6 that the utility relocation
must be included in the plans approved by the division engineer; and the
requirement in paragraph 7 that there be a written agreement between the
utility and the State regarding their separate responsibilities, were
merely administrative requirements reasonably adapted to assure the
carrying out of the statutory purposes and to protect the public interest.
Correspondingly, those provisions also protected the State; for by requiring
approval or mutual agreement in advance as to the work to be done and the
method of ascertaining reimbursable costs, the procedures in PPM 30-4
clarified not only what the Federal Government could be asked to reimburse
but also what reimbursement the State could expect to receive. It is
important to note that these three basic Tegal principles remain in FHWA's
current directive system for utilities and are as valid today (1980) as
they were in 1957.

I[f these three Tegal principles seem relatively simple and PPM 30-4 rather
complex, the explanation lies in the fact that, while the law itself may
have been simple, its application to a complex factual situation usually
involved difficult and complicated problems.

STATE VERSUS FEDERAL PAYMENT STANDARDS

One provision of PPM 30-4 that illustrates the foregoing point is

paragraph 1(e), which provided that where agreement and payment standards
authorized under State law varied from those in PPM 30-4, the more
restrictive standards were to govern. Essentially, this was a matter of
statutory requirement and was the result necessitated by applying the
provisions of subsection (a) and (c) of Section 111. Subsection (c)

defined cost of relocation as including the "entire amount paid by such
utility properly atributable to such relocation."” Since Federal
reimbursement was authorized for relocation costs as so defined, the effect
of subsection (c) was to require ascertaining how much of the amount paid by
the utility was properly attributable to the relocation. This was the
payment standard authorized in the PPM. The agreement and payment standards
authorized by the PPM were the maximum permitted by the statute. Consequently,
if State agreement and payment standards were more liberal than those
authorized by the PPM, the Federal Government must reimburse on the more
restrictive basis of the PPM because it could not exceed its own authority
under Section 111(c). If, on the other hand, State reimbursement was more
restrictive than that authorized by the PPM, then the Federal Government, in
exercising its authority, was limited by the amount actually paid by the
State, because Section 111(a) 1imited Federal reimbursement on the basis of
the amount actually paid by the State.

OTHER MANAGEMENT CONCEPTS

Notwithstanding the merit and magnitude of the liaison effort to seek

general agreement on a uniform policy for nationwide application, suggestions
were received for BPR to adopt management concepts other than the one in the
PPM to administer the nationwide utility-highway program. Two of these
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concepts have occasionally appeared for reconsideration over the past 24 years
and it might be timely to briefly review them and point out the reasons why
they were not then and are not now considered acceptable under the provisions
of either Section 111 or 23 U.S.C. 123. O0One concept suggested that utility
relocation costs should be determined by a negotiated agreement between the
State and utility, and that Federal reimbursement should be made on the basis
of the agreed amount rather than on the basis prescribed in PPM 30-4.

Section 111(c) required that reimbursement be Timited to the amount actually
paid by the utility that was attributable to the relocation. A negotiated
amount may not necessarily be properly attributable to the relocation, and,
therefore, it would be outside the scope of the authorized reimbursement.

Another concept suggested that the amount of utility relocation costs should
be determined by application of the Taw of valuation in eminent domain in

the same manner as acquisition of rights-of-way. Such a procedure would
ignore a basic legal distinction between acquisition of right-of-way and
utility relocation. It is true that we do speak of taking of property in
connection with utility relocation, but as a legal proposition the essence

of such a relocation is not so much the deprivation or taking away of a
property right, as the substitution of one geographic site for another as

the place where the right may be exercised. In that respect, reimbursement
for utility relocation costs is analogous to the allowance of severance
damages. Where property is taken, the law measures the just compensation in
terms of the market value of the property taken and the depreciation in the
market value of the owner's remaining real property resulting from the taking.
Small segments of utility facilities are not ordinarily bought and sold in the
open market, and the value of the taking and damaging resulting from a utility
relocation project is not readily ascertainable by the market value approach.
In the relocation of utility facilities, the right to maintain the facility is
not taken. The utility is merely compelled to exercise that right at a
different location. The measure of compensation is the cost actually incurred
in effecting the change that is necessitated by the highway improvement. If
the utility is reimbursed for such cost, its financial and productive situation
is the same as if the relocation had not occurred.

While either of the above concepts may appear to simplify the administration of
the utility-highway program, there would be no assurances under either one that
Federal funds would not be used to increase the capital value of the utility's
physical plant or operating facilities or to pay for any of its normal operating
cost. Such uses would enhance the utility's position rather than restoring it
to the same financial and productive position it had prior to the relocation.
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V

A CLOSE LOOK AT SOME PROVISIONS

MEASURING AN INCREASE IN VALUE

The possibility of utility enhancement proved to be the most complex and
controversial provision in the PPM. The problem stemmed from the rather
innocent and simple definition of the term "cost of relocation" in subsection
(c) of Section 111 (the entire amount paid by such utility properly attributa-
ble to such relocation after deducting therefrom any increase in the value of
the new facility and any salvage value derived from the old facility. Where
the utility voluntarily elected to install betterment facilities, such as
upgrading its line by substituting a 12-inch pipe for a 6-inch pipe, there was
no problem in identifying the increase in value stemming from the betterment.
The problem was in determining whether an increase in value would occur by
reason of extended service 1ife when a new facility replaced one in service.

The po11cx adopted by BPR on this point was expressed in paragraph 7(f) of
PPM 30-4.=— This policy was premised on the concept that the use of new
materials did not alone create an increase in the value of a utility facility.
Rather, the new materials were viewed as a component of the facility and an
increase in value recognized only where such component could be expected to
remain in useful service beyond the time of replacement of the facility as a
whole. To accomplish this a determination was required to be made by the
utility, with concurrence by the State and BPR, whether the facility being
replaced and relocated was a major and independent segment of the utility's
system. Where the finding was in the affirmative, a credit was required to
the highway project for the value of the expended service life of the old
facility using the provisions of paragraph 7(f). If the finding was in the
negative, a statement was required in the State/utility agreement, to the
effect that the relocation did not involve a major and independent segment.
Under this latter circumstance, a credit for expended service 1ife would not
be required. The intent was to charge the highway user for the amounts paid
by the utility for the replacement facility and to charge to utility consumer
for the benefit or increase in value received by the utility by reason of
extending the service 1ife expectancy of the facility.

While the intent was reasonable and fair, the policy was controversial from
the onset and the cost of administering it soon exceeded the amounts of credit
so obtained. In fact, in most instances involving these determinations an
impasse was reached between the utility, State, and BPR as the utility would
rarely admit that the segment of lines or other facility to be relocated and
replaced was a major and independent segment of its system. The crux of the
problem was due to the Tack of understanding and acceptance of the term, major
and independent segment, and by the importance given to this term in the PPM.
It was a new term created by those who drafted the policy, and was unknown by
the State highway departments and the utility industry. In fact, the industry
soon discovered that the term could be used very effectively to avoid credit
rather than to identify and measure an increase in value. And so it became
routine for utilities to include a statement in most State-utility agreements
that the transaction did not involve a major and independent segment.
Subsequent changes to this policy will be discussed later in the text.
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THE ADMINISTRATIVE PROVISIONS

The administrative provisions of the PPM under Definitions, Rights-of-Way,
Preliminiary Engineering, and Construction were no different from similiar
provisions that applied to Federal-aid highway projects not involving
utility adjustments.

The provisions under Agreements and Authorizations were pertinent only to
projects involving utility adjustments. The objectives of those provisions
were to assure that there was complete understanding between the BPR and

the State highway department, and between the State and any affected utility,
as to the extent of the work under separate phases, the plans, specifications,
and estimates therefor, the manner of construction, and the basis of payments,
pbefore the BPR gave approval and authorized the work to proceed. With these
understandings, approvals and authorizations, all parties were protected in so
far as the use of an the reimbursement from Federal-aid highway funds was
concerned.

The provisions under Recording of Costs, Reimbursement Basis, Labor, Materials
and Supplies, Equipment, Transportation, and Utility Bills were statements of
standard practices of cost accounting that had been established through
experience and found satisfactory for both payment and reimbursement purposes.
A manner of recording of costs that was in accordance with the system of
accounts prescribed for the utility company by a State or a Federal regulatory
body was also proper for Federal-aid highway work.

COMPARISON WITH GAM-300

A summary and explanation of administrative changes in the new PPM from that
of GAM-300 follow:

a. Since Federal and State regulatory bodies prescribed, in
systems of uniform accounting, a means of accumulating
job costs through work order accounting procedures,
reimbursement would be made on the basis of costs properly
reported and recorded in the work order accounts.

b. Utilities could be reimbursed on a Tump sum basis ($2,500
ceiling) for minor relocations based on a predetermined
detailed estimate of the actual costs that would be
incurred.

c. No significant change was made in allowing payment for
actual salaries, wages, and expenses paid to employees
engaged on a job.

d. ATl overhead construction costs, not chargeable directly
to construction accounts, could be reimbursed on the basis
of rate or percentum factors supported by overhead clearing
accounts, or such other means as would provide an equitable
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allocation of actual and reasonable overhead costs to
specific jobs. Costs which could be included would
cover dgeneral engineering and supervision, general
office salaries and expenses, construction engineering
and supervision by other than the accounting utility,
law expenses, insurance, relief, pensions, and taxes.
Reimbursement would not be made for interest during
construction or on account of arbitrary rates,
percentages or amounts to cover assumed overhead costs.

e. Charges would be accepted for new items at actual cost
to the utility. Where inventory or stock records of new
materials were averaged under a consistent pricing practice,
such records would be accepted as price support. Charges
would be allowed for used materials at prices maintained by
the utility in its stores records and charged in accordance
with the utility's practice on its own work.

f. Credits would be accepted for materials recovered in suitable
condition for reuse from the original facility at the price
chargeable to the material and supplies account. This meant
that if the utility's accounting procedure required a credit
to the materials and supply account at current price new, the
work order account would receive credit accordingly. Likewise,
if the material could be credited to the materials and supply
account at original cost or a percentum of current price new
and the utility followed a consistent practice in this regard,
the work order would receive credit accordingly.

g. A flat reduction of 10 percent of stock prices would be accepted
for computing salvage credit for materials recovered from
temporary use and returned to stores in fit condition for use.

h. Reimbursement for use of equipment would be made on the basis
of actual costs of operation, repairs and depreciation
distributed through utilities' clearing accounts or an equitable
and supported allocation basis. Where equipment costs were not
carried through a central account, reimbursement could be made
on the basis of cost, as supported by records reporting actual
costs of operation, repairs and a rate for depreciation.
Arbitrary rental rates which could not be supported by company
records of cost and use would not be allowed.

STATE-UTILITY RELOCATION LAWS

Because the constitutionality of some of the newly enacted State laws
permitting reimbursement of utility relocation costs was challenged in the
courts, and because serious questions were raised on the propriety of
Federal fund participation in the costs incurred pursuant to some of these
State Tlaws, special instructions were issued to the field offices in a CM,
dated September 17, 1958, on3¥he topic, "Relocation of Utilities From or
Within Publicly Owned Land."=™ The CM confirmed that the contract referred
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to in Section 111 of the 1956 Act was interpreted to include franchises
and other type of occupancy permits granted by highway agencies to
utility companies. The CM also established a procedure under which no
reimbursement would be made to a State for the relocation of utilities
from or within publicly owned Tands until or unless the constitutional
authority of the States to incur such costs was established to the
satisfaction of the BPR. This procedure was followed for slightly more
than 9 years at which time it was rescinded and a new one adopted, as
described by the CM, dated December 2§4 1967, on the topic, "Enactment
of New Utility Relocation Statutes." = The new procedure required the
State to furnish a statement establishing and/or citing its Tegal
authority or obligation to pay for utility adjustments, which, in turn,
would be subject to an affirmative finding by BPR that the statement
formed a suitable basis for Federal fund participation under the
provisions of 23 U.S.C. 123. This procedure is still followed today (1980)
where a State enacts a new utility relocation statute.

1958 FEDERAL-AID HIGHWAY ACT

As noted earlier in the text (see comments on 1956 - Federal-Aid Highway
Act - Chapter III), the majority of the House Committee on Public Works
had recommended that the Federal share of the utility relocation cost
under Section 111 be reduced to 70 percent. Despite this, no provision
to this effect was included in the Federal-Aid Highway Act of 1958.
Included, however, was a provision to the effect that "reimbursement
shall be made only after evidence satisfactory to the Secretary (of
Commerce) shall have been presented to him substantiating the fact that
the State has paid such cost from its own funds with respect to Federal-
aid highway projects for which Federal funds are obligated subsequent to
April 16, 1958, for work, including relocation of utility facilities."

The reason for the 1958 amendment to Section 111 stemmed from an earlier
BPR administgative decision which was incorporated into Cherry Memorandum
Number 30-S,~ dated February 14, 1957, which was distributed to all BPR
field offices and State highway agencies. Briefly, the decision found
that if a utility company repayed a State for the State's pro rata share
of the cost of relocating utility facilities, the policy of BPR would be
to disapprove the cost of relocation for participation with Federal funds.
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VI

OPERATING PROBLEMS UNDER PPM 30-4 FROM 1958 THROUGH 1966

SUMMARY OF PROCEDURAL CHANGES

During the years 1958 through 1966, various operating problems associated
with the PPM arose and suggestions to resolve them were considered and
adopted. This resulted in six formal amendments to the PPM, designated as
PPM 30-4 (1) through (6) inclusive, seven Instructional Memorandums (IM's),
designated as IM's 4-1-59, 30-3-61, 21-6-63, 21-4-64, 30-6-64, and 30-2-66,
and numerous Circular Memorandums (CM's) which provided additional guidance
in response to various inquiries and questions on the directives issued
during this period and on unusual operating problems. The more important
topics in the CM's are discussed and identified in the text. Comments, on
each of the foregoing mentioned directives follow.

THE SIX FORMAL AMENDMENTS TO PPM 30-4

The first formal amendment, PPM 30-4 (1),5 dated April 3, 1961,

clarified and simplified the rather burdensome and lengthy instructions on
processing voucher claims after audit, in paragrgph 14d of the December 31,
1957, PPM. The second amendment, PPM 30-4 (2), =~ dated September 15, 1961,
revised paragraph 10b(1) of the PPM, on Overhead Construction Costs, by
identifying several items not considered as necessary and incidental to the
performance of a relocation, such as interest on borrowed funds or charges
for the utility's own funds when so used.

Both of these amendments were administrative in nature and reflected the
experiences gained through the audit of claims early in the program.

The third amendment, PPM 30-4 (3),Z dated January 25, 1962, added a

provision which, for the first time, qualified and amended the PPM's basic
eligibility requirements, under paragraph 3a. It provided that Federal funds
may not participate in payments made by a political subdivision for relocation
of utility facilities where State law prohibits a State from making payment
for relocation of utility facilities. This change stemmed from a decision
made on a case in Tennessee as described in the September 19, 1961, memorandum
from the BPR's General Counsel, on the topigO Reimbursement for Costs of
Relocating Utility Facilities - Tennessee. —

The fourth amendment, PPM 30-4 (4),§dated October 11, 1963, increased the
monetary ceiling for Tump sum agreements in paragraph 7e (3) from $2,500 to
$5,000. This represented an effort to decrease audit workloads and the cost
of administering the utility-highway program, as well as to simplify the
reimbursement and payment of costs. This amendment came about as a result of
the survey described in th§7CM, dated December 2, 1960, on the topic, Public
Utility Relocation Costs. — This $5,000 ceiling remained in effect for about
10 years