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1. USE OF INCENTIVE/DISINCENTIVE PROVISIONS FOR EARLY CONTRACT
COMPLETION
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Reply to HHO-32
From Associate Administrator for Attn of

Engineering and Operations

T0. Regional Federal Highway Administrators
Regions 1-10

Attached is a copy of the Federal Register notice rescinding the FHWA
policy which prohibits participation in bonus payments for early project
completion. Special provisions which provide for payment of incentive/
disincentive (1/D) may now be used whenever they are considered to be
cost-effective and beneficial to the traveling public.

The 1/D concept regarding completion time for construction projects is a
predetermined method of scheduling payments that reimburse the contractor
a certain amount of money for each day the work is completed ahead of
schedule, and makes a deduction for each day the contractor overruns the
completion date. The amount of 1/D payments is estimated based on
engineering costs, traffic control costs, delays to the motorists, etc.
The amount of the 1/D pay schedule is determined for and based on each
individual project. The 1/D"s on projects built to date have been
averaging approximately 5 percent of the total construction cost.

Ordinarily, on projects without 1/D provisions, completion time estimates
are based on single shift work days, 5-day work weeks, limited number of
work crews, etc. Project completion time for contracts using the 1/D
provisions should take into account the use of multiple shifts, 6- or 7-day
work weeks, possible work on holidays, significantly increased labor forces
and equipment, etc., as appropriate.

We expect that incentive payments will continue to be used primarily on

4R and bridge reconstruction projects where past experience has shown
they are effective in reducing traffic inconvenience and delays. However,
bonus payments could also be authorized for other projects when they are
decidedly in the public interest. Under any circumstances, the provisions
should only be used when it is believed that the benefits in terms of cost
savings and/or increased safety would outweigh the cost of the incentive
payments. Documentation is not required, but this does not preclude

the Division Administrator from requesting information as considered
necessary to support the use of such provisions prior to the approval

of the plans, specifications, and estimate for a project.
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We do not intend to develop new regulations to address this subject, but
we are evaluating the need for more detailed guidance on the use of 1/D
provisions. Such guidance would be issued in the form of a technical

advisory or FHPM. We welcome any comments and suggestions on this matter

— .
Rex C. Leathers

Attachment
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DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
23 CFR Part 635

Contract Procedures; Bonus
Payments: Rescission of Regulation

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Rescission of regulation.

SUMMARY: This document rescinds the
FHWA regulation on bonus payments
because the prohibition against such
payments is no longer warranted. This
action is in accordance with the current
policy to remove where practical, al
excessive or extraneous regulations and
red tape. Current studies show that
bonus payments have in fact been cost-
effective under some circumstances. In
addition, this recission would have the
effect of reducing the time required to
complete some highway projects
consistent with the objectives of section
129 of the Surface Transportation Act of
1982. The Federal Highway
Administrator finds that thereisno
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reason to continue the restriction on
bonus payments. and that the
prohibition should be removed
immediately noting that bonus payments
are presently only approved as
experimental features requiring
excessive paperwork.

EFFECTIVE DATE: July 13, 1984,

FOR FURTHER IMFORMATION CONTACT:
Mir. P. E. Cunningham, Chief, o
Construction and Maintenance Division.
(202) 426-0392, or Michael |. Laska,
Office of the Chief Counsel, {202) 426-
0762, Federal Highway Administration.
400 Seventh Street, SW., Washington,
D.C. 20590, Office hours are from 7:45
am. to 4:15 p.m., Monday through
Friday.

SUPFLEMENTARY INFORMATION: The
regulation on bonus payments contained
in 23CFR Part 635 was first published in
a June 28, 1988 FWHA Policy and
Procedures Memorandum 21-6.3. The
FHWA established that it was its policy
not to participaie, directly or indirectly,
in any part of a bonus to the coniractor
for completing a project in advance of
the time specified. It was FHWA's
position at that time that a bonus of
such nature was of doubtful value, and
50 susceptible to abuse that it could
rarely be justified. Policy and
Procedures Memorandum 21-8.3 was
revised and ultimately mcluded in 23
CFR Part 635, Subpart A. The bonus
payment prohibition contained in

§ 635.118 is thus administrative and not
mandated by statute,

The FHWA initiated the National
Experimental and Evaluation Program
Project No.24. on July 15, 1977. The
objective was to evaluate the use of
incentive and disincentive (1/D)
provisions in expediting the completion
of Fedet-a-aid highway construction
projects. The evaluation showed that
these provisions were not abused, but
rather that they were a valuable
gonstruction tool and were cost-
justified. The I/D provisions were found
to be most effective for 4R, bridge
seconstruction, or other projects where
traffic inconvenience and delays
become significant. Under any
circumstances, we expect that incentive
payments will continue to be used
primarily on 4R and bridge
reconstruction projects where past
experience has shown in some cases
they are cost-effective:in reducing traffic
inconvenience and delays. On other
types of projects, they should be used
only when an analysis indicates that |

their use would be in the public interest, _

and that the benefits in cost savings
and/op increased safety would outweigh
the cost of the inceniive payments..

The 1/D concept is a predetermined
method of scheduling payments that
compensate the contractor a certain
amount of money for each day the work
is completed ahead of schedule and
makes a deduction for each day the
contractor overruns the completion date.
The I/D provisions have been proven to
be effective in reducing the contract
completion time. The increase in costs
due to use of 1/D provisions (double
ahifts, overtime pay, etc.) has been more
than offset by: (1) Reducing inflationary
costs. (2) minimizing inconvenience to
the traveling public caused by delays,
(3) increasing safety through the
construction zone, (4) reducing expenses
associated with maintaining traffic
control during construction. and (5)
reducing the costs of project
administration and inspection. The
FHWA is therefore rescinding tts
regulation on bonus payments noting
that the policy prohibiting those
payments to contractors for completion
of the contract in advance of the time
specified is no longer warranted. At this
time, the FHWA is providing genera)
guidance to itsfield offices advising
them on the appropriate use of bonus
payments now that the policy
prohibiting them has been rescinded
After aperiod of experience, more
detailed direction will be provided as
appropriate.

The FHWA has determined that this
document does not contain a major rule
under Executive Order 12291 or
significant regulation under the
regulatory policies and procedures of
the Department of Transportation.
Notice end opportunity for comment are
not required under the regulatory ,
policies and procedures of the
Department of Transportation because it
is not anticipated that such action could
result in the receipt of useful
information. As discussed previously.
the economic impact of this rulemaking
action will be minimal, since such
economic impact as will occur was
determined to be cost beneficia as
documented through the National
Experimental and Evaluation Prograrn
and/or other actual contract experience.
Accordingly, a full regulatory evaluation
is not required. For the foregoing
reasons end under the criteriaof the’
Regulatory Flexibility Act, it is certified
that this action will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 23 CFR Part 635

Governmant contracts, Grant
programs—{ransportation, Highways
and roads.

PART 635—~CONSTRUCTION AND
MAINTENANCE

Subpart A - Contract Procedures

635.118 [Removed]

In consideration of the foregoing. the
FHWA hereby amends Part 635. Subpart
A of Title 23. Code of Federal
Regulations, by removing 8 635.118
“ Bonus Payments.”
(Catalog of Federal Domestic Assistance
Program Number 20.205. Highway Resear ch,
Planning. and Construction. The regulations
ImplementingExecutiveOrder 12373
regar ding intergover nmental consultation on
Federal programsand activitiesapply tothis
program)
(23U.S.C. 315; 49 CFR 1.48(b))

I'ssued on: June 6, 1984.
L.P.Lamm,
Deputy Federal Highway Administrator.
Federal Highway Administration.
[FR Doc. 64-15808 Filled 6-12-84; 8:45 ari]
BILLING GIE 4910-22-M
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Tri-Regional Engineering and Operations Workshop
Regions 1, 3, & 4
March 10-14, 1986

Subject: Traffic Safety Thru Construction and Maintenance Work Zones

Background:

o

o

FHPM 6-4-2-12 states thot each State highway agency develop and
implement procedures which will assure the safety of motorists,
pedestrians, and workers on Federal-Aid highway projects.

The Headquarters, Regional and Division Offices of the FHWA conduct
continuing reviews on work zone safety within each State.

Issues:

o

o

o

Nation al reviews indicate a need to fully implement the policies,

procedures, and standards dealing with work zone safety. Specific
problems include use of the lump sum bid method for traffic control
devices, lack of work zone accident data analysis, limited flagger

training, pavement dropoffs, and inadequate portable concrete barrier
connections.

There has been a 44 percent increase in work zone fatalities between
1982 and 1984 despite the fact that the total number of highway
fatalities occurring each year has leveled off.

There has been a sharp increase in the number of 4R projects which
generally require construction under traffic. This type of project
often results in a greater chance for traffic disruption and accidents.

o] A current FHWA program emphasis area includes the greater use of
strategies to mitigate disruptions caused by reconstruction work.
Status:

o

Beadquarters issued its annual report on work zone safety outlining
specific recommendations to the field offices.

The Headquarters reviews on work zones will continue as a joint effort
of the Offices of Wighway Operations and Righway Safety.

WI is updating its course on traffic safety in work zones. Flagger
training and guidance will be developed for the field.

Research is proposed to examine portable concrete barrier connections
and minimizing disruptions during reconstruction.

Headquarters Positian-

o

o

Headquarters is committed to improving work zone safety.

States using the lump sum bid approach to pay for work zone traffic
control devices are strongly encouraged to use individual bid items.



