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I. INTRODUCTICN AND HISTORIES

On June 7, 1982, Governor Charles S. Robtb crea<ed the
Covernor's Task Force to Combat Drunk Criving. The task force
is to identify and assess current efforts to address the problem
of drunken driving in Virginia and to make appropriate recommenda-
ticns by June 15, 1983.

The Governor divided the task force into four committees:
law enforcement, licensing and adjudication, prevention and re-
habilitation, and public education and community action. Governor
Robb specified six tasks to ke accomplished:

1. Identify and assess current efforts to address
drunken driving in Virginia and the state of the
art of combating this problem.

2. Identify any gaps between current efforts and the
state of the art.

3. Determine the feasibility of implementing additional
elements to Virginia's approach to fighting drunken
driving.

4. Identify potential sources of funds where required
for implementing recommendations.

5. Determine how the coordination of management, funding,
and resources can be improved at local and statewide
levels to implement recommendations.

6. Prepare a report on the findings of the task force,
including recommendations to the Governor and the
General Assembly.

At the request of Delegate Mary Sue Terry, chairman of the
task force, and Vincent M. Burgess, the administrator of the
Virginia Alcohol Safety Action Program, the Virginia Highway and
Transportation Research Council has prepared this booklet to assist
the task force in its deliberations. The booklet discusses the
nature and scope of the drunken driving problem as well as the
history of attempts to control the problem in Virginia. It also
notes recent changes in Virginia's DUI laws. The second section,
which includes an introductory paper dealing with topics of inter-
est to each of the four committees, highlights some alternatives
for action in each area. The third section presents a number of
issues that could be considered by the task force.
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The bcoklet is meant to be an introduction only; “: is not

an exhaustive report on any of the topics. However, 1= does offer
broad-based information on the drunken driving problem in Virginia
and can be utilized by each committee as a starting point in its
deliberations.

The Magnitude of the Drunken Driving Prcblem

The problem of drinking and driving is receiving much atten-
tion, not only among transportation safety professionals but also
among the press and the public. This is in part due to such factors
as the obvicus sericusness of the problem and the emphasis placed
upon it by the Reagan administration. This interest in drunken
driving, however, is not new; over the last ten years, millions of
dollars in federal, state, and local funds have been spent in an
attempt to reduce the number of alcohol-related motor vehicle
accidents. In Virginia, as far back as 1971, 18% of all funds
received by the Department of Transportation Safety, whose task it
then was to combat this problem, was spent on alcohol counter-
measures. In spite of the wide recognition of the problem and the
wide variety of programs designed to alleviate it, alcohol-related
accidents remain highly resistant to highway safety efforts, both
nationally and in the Commonwealth.

The National Perspective

According to the National Highway Traffic Safety Administration
(NHTSA),drunken driving continues to be one of the nation's most
serious health and safety problems.® It is, in fact, a national
epidemic, transcendent of state boundaries, to which no one is immune.
Some 50% of all drivers killed each year have blood alcohol concen-
trations in excess of the legal limit, 0.10%. About 60% of all fatal
crashes involve a driver who has been drinking. In single vehicle
fatal crashes, where it is reasonably certain who is at fault, up-
wards of 65% of those drivers who die are legally drunk. Over the
past 10 years, the proportion of highway deaths involving alcohol
has averaged a tragic 25,000 a year. Thus, a quarter of a million
Americans lost their lives in alcohol-related crashes over the last
decade.

Drunken driving has a high economic cost to this country as
well, A conservative estimate is between five and six billion
dollars a year.

*Much of the material describing the national perspective is drawn
from the Executive Summary of the NHTSA's Alcohol Highway Safety
Program Plan dated September 1981. The Executive Summary has also

been used as a scurce for other introductory material throughout
this booklet.
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Background

Alcohol i1s a major contributing factor to fatal and serious
injury automobile crashes. It is not just the fact that drinking
drivers are involved in a large percentage of fatal crashes that
causes concern among safety professionals; it is the fact that
more than three-quarters cof these drinking drivers have BACs
greater than that required for presumed intoxication. The
average 1s approximately 0.20%, double the level for presumed
intoxication. Estimating an average period of alcohol consumption
at 4 to 5 hours, this means that the average fatally injured drink-
ing driver has had about 15 drinks prior to becoming inveolved in
the crash.

With regard to alcohol and responsibility for fatal crashes,
the drinking-driver problem is even more significant. In one
study drivers judged to be at fault in fatal crashes were six
times more likely to have had BACs greater than 0.10% than were
drivers judged not at fault for their crashes (60% vs. 10%). This
strong relationship between crash responsibility and high alcohol
levels is shown further in single vehicle crashes, where between
60% and 75% of dead drivers have BACs greater than 0.10%.

What the high BAC figures suggest is that the majority of
alcchol-related fatal crashes are caused by heavy drinkers. Some
portion of the approximately 15% of fatal crashes which involve
drivers who have been drinking but who do not have BACs greater
than 0.10% may be caused by less heavy, less chronic social
drinkers. This is an important consideration from a counter-
measure standpoint, since it is commonly believed and reasonably
well documented that problem drinkers (and problem drivers) are
less likely to respond to prevention, rehabilitation, deterrence,
or any other approach when used alone. Thus, it would appear that
few, if any, of the most frequently used countermeasures are likely
to have a major impact on the persons responsible for the majority
of drinking-driver-caused fatal crashes; i.e., problem drinkers.

The General Driver Population

The majority of drivers are either abstainers or light-to-
moderate drinkers. Even quite liberal estimates suggest that only
about 10% to 15% of the nation's drivers would be classified as
being problem drinkers.

The average proportion of licensed drivers arrested for
drunken driving over a one-year period is estimated to be 1%.

M
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This translates to approximately 1.3 million out of apotroximately
13C million licensed drivers. On & nightly basis, between one

in five hundred and one in two thousand drivers on the road with

a BAC greater than 0,10% are arrested for drunken driving. These
arrest figures also have important implications for countermeasures.
They suggest that there is presently very little risk that an in-
toxicated driver will be arrested for such behavior. The perceived

risk of arrest among such drivers is similarly low, or nonexistent.

Number of Crashes Caused by Arrested Drunken Drivers

An important consideration in assessing the likely impact of
a given countermeasure approach is how many apprehended drunken
drivers will be involved in fatal or serious injury crashes in the
near future; e.g., in the following year. Because of record-keeping
and common judicial procedures such as plea bargaining and diver-
sionary programs, the answer to this question cannot be given with
total confidence. What is known, however, is that between 10% and
20% of all fatal crashes investigated by the NHTSA's multidiscipli-
nary accident investigation teams involve a driver with a previous
arrest for drunken driving on his record.

Using another approach, Nichols and Gundersheimer, in a 1972
unpublished study, attempted to determine how many apprehended
drunken drivers would have to be totally rehabilitated or removed
from the road (i.e., crash probability reduced to zero) to prevent
one fatal crash in the following year. The data examined came from
a variety of studies. Their calculations suggested that approxi-
mately 700 arrested drivers would have to be totally rehabilitated
or removed from the road to prevent one fatality in the next 12-
month pericd. At that time (1972) the annual number of drunken
driving arrests was estimated at five hundred thousand. Thus, they
estimated that approximately 714% fatalities (500,000/700 = 714)
could be prevented from a 100% effective countermeasure program
that dealt exclusively with all apprehended drunken drivers. This
would result in a reduction in fatalities of approximately 1.5%.

At today's drunken driver arrest rate, which is estimated at
1,300,000/year, this would translate to approximately 1,850, or
5.7% of crash fatalities. More recently, the Fourth Special Report
to the U. S. Congress on Alcohol and Health from the Secretary of
Health and Human Services, January 1981, has estimated this figure
to be slightly lower.

Even if these estimates are somewhat speculative, the implica-
tions are clear — any countermeasure that deals exclusively with
apprehended drunken drivers, i.e., a specific prevention or a
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specific deterrence program — must be nearly 100% effective
(i.e., it must reduce each client's crash probability to near
zero) to have even a small impact cn the following year's fatal
crash problem. In fact, few countermeasures have been shown to
reduce a particular target group's crash or arrest probability

by as much as 10% to 20%. If all arrested drinking drivers were
exposed to a program having this level of effectiveness, the over-
all impact in terms of reduced crashes would be less than 1%. It
should also be pointed out that the majority of apprehended drunken
drivers are likely to be problem drinkers who are less responsive
to most forms of intervention than are social drinkers. This is

especially true of education and rehabilitation approaches.

Further, the majority of aslcochol-related fatal crashes in
any single year will involve drivers with no previous drunken drive
ing arrest on their records. Thus, countermeasures implemented to
reduce alcohol-related crashes must be designed to impact those
persons who are not caught as well as those who are. While highly
publicized enforcement and penalty-oriented programs have some po-
tential for doing this (i.e., they have some general deterrence
potential), education, treatment, and unpublicized, penalty-
oriented programs have little or no such potential. Even the most
effective general deterrence programs are not likely to solve most
of the alcohol crash problem, because they are most likely to have
their greatest impact on social drinkers and to have, at best, only
a small to moderate impact on problem drinkers.

In general, then, it is unrealistic on all levels to expect
immediate results to be large, since (1) the problem drinker popula-
tion is very resistant to treatment, (2) specific deterrence programs
have their greatest impact on the group least involved in alcohol-
related crashes, and (3) general deterrence programs lack the in=-
centives to motivate the target population of unapprehended problem
drinking drivers in the general population to change their behavior.
Thus, significant immediate reductions in alcohol-related crashes
are not tc be expected on a national basis.

The Commonwealth Perspective

In Virginia, crash statistics reflect the national crash
situation particularly well. TFigure 1 shows both the total number
of crashes occurring anrually in Virginia since 1970 (indicated by
the solid lines) and the percentage of these crashes that were alcohol-
related (indicated by the dashed line). It is clear that while num-
bers of reported crashes generally decreased, the percentage of those
crashes that were alcohol-related steadily increased, in spite of
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considerable effort to reverse this trend.® Similar Zindings are
noted with regard to fatal crashes in Virginia (see Figure 2).
Again, fatal crashes were generally on the decline during this
time period, while the percentage that were alcochol-related in-
creased. The resistance of these alcohol-involved accidents to
safety efforts was particularly well illustrated during the 1973-
1374 energy crisis. The reductions in travel and speed induced

by the energy shortage drastically reduced almost all types of
crashes, except for drunken driving accidents. If constraints
which make people stay off the roads and travel at slower speeds
do not affect drunken drivers, then it would be expected that

less drastic countermeasures would have even less impact. However,
one factor which would be expected to have negatively affected the
highway safety environment was the 1874 recduction in the drinking
age, which is discussed later.

Additionally, the difficulty of controlling the drunken driver
problem is increased by the diversity of the problem itself. For
example, the local bar from which intoxicated patrons must drive
to get home poses different control problems than does the campus
pub from which students can walk or ride motorcycles, mopeds, or
bicycles to their dormitories. The chronic problem drinker poses
different control problems than does the so-called social drinker.
In the case of the chronic alcoholic, for instance, considerable
evidence shows that it may be difficult, if not impossible, to
deal adequately with his abuse of alcohol in the motor vehicle
context without also dealing with his alcohol problem in other
contexts. By contrast, whether the social drinker's occasional
abuse of alcchol in relation to motor vehicles can be controlled

separately from his use of alcchol in other contexts is presently
unknown.

Many misconceptions held by the general public about the
drunken driver also clcud the issues. Contrary to popular opinion,
for instance, the overwhelming bulk of motor vehicle crashes in
which alcohol plays a role usually involve large quantities of
alcohol and not merely cne or two drinks. Clearly, the BACs nec-
essary for a driving under the influence conviction, 0.10% or above,
cannot be reached by the ingestion of one or two drinks. Lacking
knowledge of this, however, many people tend to believe that alcchol-
related offenses typically involve moderate drinkers like themselves —
"There but for the grace of God go I." This belief is reinforced
by the fact that a majority of adult Americans do, in fact, occasion-
ally drive after some drinking. These people often do not understand

*There are two alternative hypotheses to be considered when analyzing
these accident data. First, it is possible that in the early 70's,
as police awareness of the drunken driving problem increased, the
officers were more likely tc report crashes as alcohol-related.
This, however, does not explain the continued increases in the per-
centage of alcohol-related crashes noted in the late 70's. Also,
the reporting threshold, or amount of property damage necessary to
make an accident reportable, increased several times in the last 11
years, which could have had the effect of decreasing total but not
alcohol-related crashes. However, inflation also made equivalent
accidents more expensive as time went on, cancelling out this effect.

)
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that those involved in crashes after drinking typicaily have con-
sumed excepticnally large amounts of alcochol. They, therefore,
believe it is unreascnable to harshly or unduly penalize drunken
driving offenders. This interaction between public opinion and
public policy indicates that drunken driving is a prcblem that
cannot be deterred through specifically treating only the appre-
hended drunken driver.

In summary, it can be concluded from research and from crash
statistics that alcohol-related crashes pose a serious problem in
the highway environment and are one of the most difficult traffic
safety problems to impact. However, the fact that this problem
remains resistant to change does not mean that nothing can te done
to alleviate the situation. Rather, professionals in the fields
of traffic safety, alcohol abuse, counseling, community action,
and public information must work with private citizens to harness
the new awareness of alcohol and driving and to improve and refine
current efforts to reduce drunken driving in the Commonwealth.

A Brief History of Alcchol Countermeasures in Virginia

This section attempts to note the major milestones with regard
to alcchel and highway safety in the Commonwealth. Drinking and
driving has been a serious problem in Virginia since the 19u40's,
and probably before, althcugh crash statistics were not kept before
then. The history of alcohol countermeasures, however, is generally
thought to begin with the activities of the Mann Commission, which
was formed in 1966 and headed by Delegate C. Harrison Mann. The
commission recommended that Virginia respond to the Federal Highway
Safety Act of 1966 (which mandated a state highway safety function)
by establishing the Highway Safety Division, later the Department
of Transportation Safety, as an independent agency. The commission
also considered a number of other highway safety issues and sub-
mitted some 56 pieces of legislation for consideration by the
General Assembly, 11 of which inveolved the drunken driver.

Their recommendations included allowing breath testing by
local ordinance and reducing the presumptive limit to 0.10% BAC.
These recommendations constituted the first attempt at modernizing
and streamlining at least the enforcement and judicial aspects of
processing drunken drivers,

At about the same time as the Mann Commission Report, the 1968
General Assembly passed the local option "liquor by the drink" laws,
allowing communities the power, based upon referendum, to allow
restaurateurs to serve mixed drinks in their establishments. Before
the end of that year, 19 cities, 14 counties, and 5 towns had passed
the local option. Although the impact of liquor by the drink is
as yet unknown, no immediate change in the alcohol-related crash
situation was noted.



01

Percentage of All Crashes Alcohol-Related

81

61

0z

1pag

*SOYSPID POIRIII-TOYOOTE
Jo @8vjusoaad purp SOYSRPIAD STOTY3A JOIOW JO JSQUNU TRIOJ

avax

18 08 6L 8L i 9L S¢ YL L 44

*1 2and8Tg

0L

186°L11 89YyseId JO Iaquny

pajey
-31-T0Y0DTE d18M IBY]
soyseid [[e jo aBejusoiayg

40T

(U8

SIT

0z1

szl

oel

sel

0%t

SHt

061

sot

091

S91

spuesnoyy uy

Saysel) jo Iaquny Te3ol



1Rea

Percentage of Fatal Crashes Alcohol-Related

9¢

Le

8¢

6Z

ot

1t

[43

€€ |

ye

Se

9¢

Le

8¢t

TPiR] Jjo o3vjusoasd pue

18 08

*po1RISI-TOYOD TR DABM 1PYJ S3YSPJID

Saysedd 3TOTU=2A JOj0ouW Teik3J JO Jdaquny

AVIX

*z @an3tg

806

$9Yse1d [eIe] JO I13qUNy

po3IB[3 1-TOYOI[®
PI19M JBY] SaYSe1Dd
feiey jo a8ejuadiag

098

088

006

0zZ6

0v6

096

0R6

0001

0201

0%01

0901

0801

0011

sayse1) Teiej jO laquny



1650

It can be safely said that at the time of the Mann Commission,
and for several years afterward, the system for -arresting, prose-
cuting, and treating (in this case punishing) drunken drivers was
not working very well, as indicated by very low levels of act1v1ty
In 1971, there were only 10,257 convictions for drunken driving in
the entire state. There were a number of reasons for this. Be-
ginning with the police officer's point of view, making a drunken
driving arrest was extremely cumbersome and time consuming and
very rarely resulted in a conviction. After the officer had ap-
prehended the drunken driver, he first had to take the party be-
fore the magistrate in his locality and obtain a warrant by showing
probable cause for obtaining the requisite blood sample (the only
admissible quantitative evidence). Once done, he was then required
+o escort the defendant to the nearest clinic or hospital where a
blood sample could be obtained. The blood sample had to be taken
within 2 hours of arrest, and it was difficult for officers in
rural areas to obtain a sample within this time period, especially
on weekends, Additionally, hospi;als and doctors were wary of
withdrawing blood for fear of civil 1liability if the blood was
negligently withdrawn. For this reason (and because blood testing
obviously took a secondary priority to treating sick and injured
individuals), officers would often wait considerable lengths of
time for service, even past the 2-hour time periocd dictated by
the DUI laws. Even if the sample were obtained before the end of
the 2-hour period, the subject's BAC may have had time to drop be-
low the 0.15% level necessary for conviction., Additionally, the
blood samples had to be sealed and packaged in a spec*al way, and
many test results were nullified due to deviations in packaging.

Once the sample was obtained, the defendant was returned to
jall where he could post bail or be released under his own recog-
nizance. A trial date was set, and the officer was required to
appear and testify at the trial where his evidence could often
be refuted. COfficers were routinely taking 3 and 4% hours off
from regular duty to appear in court, and even then receiving
very little satisfaction for their efforts.

An additional problem was that many Jjudges felt that the
penalties for DUI were overly harsh. At that time, Virginia had
one of the strictest drunken driving laws in the country, specifying
for the first offense (1) a fine of not less than $200 and not more
than $1,000, (2) imprisonment for between 1 and 6 months, and (3) a
mandatory 1 year license suspension. Additionally, there was still
a widespread belief that one or two drinks would result in a BAC
over the legal limit of 0.15%. These factors made the judiciary
as a whole hesitant to convict persons of drunken driving except
in very blatant cases, such as when the defendent's BAC reached
0.20% and above. Once this hesitancy was noted by police, they also

10
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ceased making arrests except in extreme circumstances, since

they would be unlikely to obtain a conviction in less sericus
cases. lthough an offense of impaired driving for cbvious
intoxication with lesser BACs existed, it was even more diffi-
cult to prove. It is clear from these facts that scmething
needed to be done with regard to alcochcl countermeasures, if only
to improve the operational handling of drunken driving cases.

In 1972, several things happened. First, the General Assem-
bly reduced the presumptive limit tc 0.10% BAC, and allowed breath
testing results as admissible evidence. Concurrently, the Fair-
fax County Alcohol Safety Action Program (ASAP) became operational.
The ASAP program was begun in the early 1970's by the NHTSA and
consisted of 35 community-based alcohcl ccuntermeasure programs,
each funded for 3 years (seven, including Fairfax, were given a
2-year extension, making them S5-year programs). These ASAPs were
originally designed to demonstrate how the systems approach could
be applied to the problem of drunken driving, and used four basic,
interrelated countermeasures: (1) improved enforcement measures,
(2) streamlined judicial functions, (3) rehabilitation, and (%) public
information. The original Fairfax ASAP was a pre-conviction program.
As defendants came to court, they were advised by the prosecutor
(and often by their own attorneys) that the ASAP option was avail=-
able, at which time they could agree to join the program and their
cases were continued on the docket (eventually, they were handled
in groups, speeding the process even more). Following successful
completion of the program, they were returned to court and usually
convicted of a lesser charge. This method circumvented the man-
datory l-year suspension for a first DUI offense and gave the judges
an easy way to see that each defendant's drunken driving problem was
addressed without having to take license action or impose what they
considered to be a harsh penalty. Police officers no longer had to
appear in court, a lesser BAC level was in effect which was less
often refuted since no license sanction was immediately imposed,
and consequently, numbers of arrests quickly increased. While very
little can be concluded about the success of the 35 ASAP programs
in reducing alcohol-related crashes (which will be discussed in a
later section of this booklet), the Fairfax ASAP laid the ground-
work for a smooth-running and community-involved system to address
the drunken driving problem.

The next milestone with regard to alcchol and driving was a
somewhat dubious measure which lowered the legal drinking age for
beer from 21 to 18 years. (This law and its negative impact are
discussed at length in a later section of the boocklet.) In 1981,
the General Assembly raised the drinking age for beer to 19, except
in restaurants, where the drinking age remains at 18.

11
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In 1975, when the federal funding for the Fairfax ASAP was
ending, a decision had to be made as to whether to continue the
program. Due to demands for similar services from cther locali-
ties, VDTS was asked to submit legislation to the General Assembly
to expand the program statewide. The Department funded feasi-
bility studies and then funded local programs, each under its own
chcocice of administrative agency and each dealing with the treat-
ment facilities in its area. While each program developed autono-
mously, each used the four countermeasure approaches espoused by
the ASAPs. Currently, almost every locality in the state has a
VASAP program.

There have been several policy-related changes in the VASAP
program in the past few years. The program itself has sought to
standardize its procedures and its treatment alternatives, and to
deal with the problem of multiple offenders entering the program.

With the advent of such citizen activist groups as Mothers
Against Drunk Drivers, Many Against Drunk Driving, and Students
Against Drunk Drivers, these citizens' perceptions manifested
themselves in a call for more strictly enforced penalties and for
a post-conviction rather than a pre-conviction VASAP program.

Changes in DUI Legislation

The Virginia General Assembly adopted several revisions of
laws pertaining to drunken dr1V¢ng effective July 1, 1982. The
primary purpose of these revisions is to stiffen the penalties
for driving an automobile under the influence of alcohol or drugs,
especially for repeat offenders. In addition, the revisions make
it difficult for persons charged with DUI to avoid the consequences
of a DUI conviction by entering a VASAP. The changes made by the
new legislation can be classified and analyzed in the following
areas: (1) increased authorized penalties, (2) mandatory minimum
jail sentences, (3) mandatory periods of license revocation,

(4) VASAP entrance requirements, (5) issuance of restricted li=-
censes to operate an automobile, and (6) treatment of out-of-state
convictions for DUI.

Increased Authorized Penalties: §18,2-10(e), §18.2-36, §18.2-270

The statutory changes reclassify involuntary manslaughter and
DUI, thus increasing the maximum authorized penalty for these of-
fenses. Involuntary manslaughter is upgraded from a class 6 to a
class 5 felony. This change increases the maximum penalty from 5
years 1mprlsonment to 10 years 1mprlsonment However, the jury,
or the court trying the case without a jury, in its discretion
could impose a penalty of confinement for not more than 12 months
and a fine of not more than $1,000, either or both.

12
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Similarly, the offense of DUI has been upgraded from a class
2 misdemeanor to a class 1 misdemeanor. This change increases the
maximum period of confinement from & months to 12 months and the
maximum fine from $500 to $1,000. It should be noted that these
are the maximum authorized criminal punishments for involuntary
manslaughter and DUI convictions. These penalties are subject to
judicial discretion. A judge may impose less than the maximum
penalty or suspend a portion of a sentence upon such conditions
as he sees fit.

Mandatory Minimum Jail Sentences: §18,2-270

The new law prescribes mandatory minimum jail sentences for
certain classes of DUI offenders, thus limiting the discreticn of
a judge to suspend jail sentences. Under prior law, a person con-
victed of DUI for a second time within 10 years faced an increased
penalty. Conviction for a second or subséequent offense within 10
years was punishable by confinement for not less than 1 month nor
more than 1 year and a fine of not less than $100 nor more than
$1,000. Va. Code §18.2-270. However, no mandatory period of con-
finement was prescribed. Consequently, the period of confinement
set forth in the statute could be suspended in whole or in part by
the Jjudge.

Under the new law, however, a judge's authority to suspend all
of the jail terms for certain offenders is removed. Section 18.2-270
sets forth mandatory periods of confinement for three classes of
offenders: (1) persons convicted of DUI twice within 5 years will
spend at least 48 hours in jail; (2) persons convicted of DUI three
times within 5 years will spend at least 30 days in jail; and (3)
persons convicted of DUI three times within a period of 5 to 10
years of a prior conviction will spend at least 10 days in jail.
Consequently, revision of §18.2-270 ensures that repeat offenders
will serve some time in jail.

Mandatory Periods of License Revocation: §18.,2-271, §46.1-417,
§46.1-421

Under the prior law, conviction of DUI resulted in mandatory
license revocation. Conviction for DUI by itself operated *to de-
prive a person of his license to drive for at least 6 months. A
second conviction within a period of 10 years resulted in license
revocation for 3 years. A third convictien resulted in permanent
revocation of a person's license. Under this provision, however,
after the expiration of § years a person was able to petition the
court for restoration of the privilege to drive. The court, in

13
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its discretion and for good cause, was empowered to rastore the
privilege to drive. Upon conviction, the ccurt did nct have
discretion to suspend a portion of the license revocation, nor
did it have the authority to issue a license on a restricted
basis. These penalties were perceived as harsh, especially in
the case of a first offender. The only method to aveoid the
mandatory license revocation was to aveid conviction for DUI.

Revision of §18.2-271 has placed some discretion with the
court in deciding the appropriate period of license revocation.
A first conviction for DUI results in license revocation for 6
months. However, the court may suspend this period of license
revocation in whole or in part, upon the condition that the of-
fender complete VASAP., A second conviction within 5 years results
in license revocation for 3 years. Up to but no more than 2 years
of this period may be suspended by the court. A second conviction
within a period of from 5 to 10 years of a previous conviction re-
sults in license revocation for a period of 2 years. No more than
1 year of this period may be suspended by the court. The net effect
of these changes is to permit the court in its discretion to suspend
the entire period of revocation for the first offender. In the case
of a second conviction within 10 years, the court may exercise its
discretion and suspend all but 1 year of the license revocation.
The statutory changes did not alter §46.1-421(b) and its treatment
of persons convicted for a third DUI offense. Thus, license revo-
cation for a third conviction remains automatic and judicial dis-
cretion operates only with respect to restoration of the license
under §46.1-421(b).

VASAP Entrance Requirements: §18.2-271.1

One of the most apparent changes in the law concerns the
entrance of persons into VASAP. Under the prior law, referral to
VASAP was used as a means to mitigate the punishment for those per-
sons charged with DUI, primarily those charged for the first time.
Entrance into VASAP and completion of the program was accepted in
lieu of a DUI conviction. Upon a plea of guilty or after hearing
evidence sufficient to establish guilt, the court was authorized
to refer a person to VASAP. Completion of VASAP could be accepted
by the court in lieu of a conviction or the court could amend the
warrant and find the person guilty of a different offense. Re-
ferral to VASAP, therefore, did not require a conviction for DUI.
More importantly, referral to VASAP protected a person's record
from the blemish of a DUI conviction. Thus, a person charged with
DUI could avoid a mandatory license revocaticn as well as the pros-
pect of a stiffer penalty upon a subsequent conviction.

14
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Uncder the revision of §18.2-271.1, however, perscrns charged
with DUI may not be referred to VASAP, unless a convi:z=ion has
been en*ered by the court The court no longer has =The authority

to accept® completion of VA SAP in lieu of a DUI COHV“”“IOD or to
amend the warrant following completion of the program. Therefore,
the revision of §18.2-271.1 has removed VASAP as a mechanism to
protect the person charged with DUI from the consequences of a
DUI ccenviction.

Issuance of Restricted License to Operate an Automobile:
818.2-271.1 (bla)

Referral to VASAP no longer carries with it the benefit of
prctecting a person from a DUI conviction. Nevertheless, referral
to VASAP under the new legislation retains one considerable benefit:
it permits a person to be considered for issuance of a restricted
license. Prior to the adeption of §18.2-271.1 (bla), the law did
not provide for the issuance of restricted licenses. Under
§18.2~271.1 (bla), however, a court may issue a restricted license
to persons referred to VASAP. 1In effect, these licenses are limited
use licenses and are substitutes for the general unrestricted license.
Whenever a person has been referred to VASAP and his license has been
suspended, the court may in its discretion issue a license for par-
ticular and specific purposes. The license may be issued for any
or all of the following reasons:

1. To travel to and from a place of employment.
2. To travel to and from VASAP.

3. To travel during hours of employment if the
operation of a motor vehicle is necessary for
a person's employment.

The purposes for which a restricted license may be issued are
not limited to participation in VASAP;, however, only those persons
referred to VASAP may be considered for issuance of such a license.
Consequently, persons not requesting referral to VASAP or persons
excluded from VASAP by virtue of a third conviction are not eligible
for a restricted license.

Cut-of~State Convictions

The statutory revisions pertaining to out-of-state convictions
for DUI attempt to maintain a symmetrical relatlonshlp between con-
viction for DUI under Vlrglnla law and convictions under the laws
of cther states. Under prior law, conviction for DUI under the



laws of another state was treated as a conviction both Zcr the
purposes cof sentencing under §18.2-270 and for purpcses cf license
revocation under §18.2-271, §u46.1-417, and §46.1-421. hLowever,’
under the previous version of §18.2-271 (bl), a person convicted

for DUI in another state could petition the court to refer him to
VASAP. Upon such petition and finding by the court that a person
would have qualified for VASAP had he been charged in Virginia,

the court was required to grant the person's request for referral.
In addition, the court was required to restore the person's privilege
to drive, conditional upon successful completion of VASAP. Upon the
successful completion of VASAP, the privilege to drive was restcred
without restriction and the record of the out-of-state conviction
was expunged. Therefore, the person ccnvicted of DUI in another
state was able to use VASAP just as the person charged with DUI in
Virginia. In both cases, entrance into VASAP protected the person
from a record for DUI and use of such a conviction in subsequent

DUI cases.

However, §18.2-271 (bl) as revised grants the court discretion
in deciding whether to grant a person's petition for referral to
VASAP following conviction for DUI in another state. Secondly, the
person's privilege to drive is not conditionally restcred simply
upon referral to VASAP., Section 18.2-271 (bl) now incorporates the
provisions of §46.1-417 and §18.2-271 concerning license suspension.
Thus, the person convicted of DUI in another state faces possible
suspension of his license rather than automatic restoration of the
privilege on a conditional basis. Finally, the revision of §u46.1-
417 (bl) has stricken the provision calling upon the Division of
Motor Vehicles to expunge the record of an out-of-state conviction
for DUI when a person has successfully completed VASAP after re-
ferral under §18.2-271 (bl). Consequently, the out-of-state con-
viction remains on DMV records and subjects the person to stiffer
penalties upon subsequent convictions for DUI.

What Has Been Learned From the
Original ASAPs and From VASAP

When the NHTSA established the 35 original ASAPs, they were
designed as demonstration projects rather than as research. However,
the NHTSA did not lose sight of the need to evaluate how well each
of the programs was working, both from an operational perspective
and with regard to its impact on drunken driving and alcohol-related
crashes. Each of the four countermeasures (enforcement, adjudica-
tion, rehabilitation, and public education) was scrutinized and
extensive data were collected. A series of analytic studies were
designed to generate detailed project data and to evaluate all
aspects of the programs.

16
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While a great deal of effort went into evaluat ~oth the

35 original ASAPs and the Fairfax ASAP project, ver; kil

be concluded regarding program effectiveness, for ssver

1. Depending upon the philosophy of the prcgram

director, the population being serviced, and
the treatment providers in the area, each program
developed quite different characteristics. Thus,
comparing different programs became similar to
comparing apples and oranges. Because of this, it
was difficult to combine data from different pro-
grams to determine if the program was achieving its
goals nationwide.

2. PRecause of program differences and differing inter-
pretations of NHTSA requirements, non-crash data
were not collected in a standard way, again making
the development of a nationwide data set impossible.

3. Because the ASAPs were operating within the real

world judicial setting, many judges were hesitant to
establish control groups, or groups of defendants who

are equivalent to defendants attending ASAP but who

are denied entrance to the program. Unfortunately, this
lack of control groups made the evaluation of the effects
of treatment impossible.

The result of these problems was to make a nationwide evaluation

of ASAP impossible, and to make a local ASAP evaluation very diffi-
cult. In Virginia, for instance, it was generally found that ac-
tivities associated with ASAP such as numbers of DUI arrests and
convictions, BAC tests and results, alcohol-related classes and
other treatments increased dramatically and that some types of
crashes decreased concurrent with program operation. However,

there was no method of determining whether these declines in crashes
were actually due to the Fairfax ASAP or whether they were due to
the many other equally valid explanations.

More recent research by the NHTSA has led to somewhat more
concrete results with regard to ASAP effectiveness. TFederal eval-
uators chose control or comparison sites for each of the 35 original
ASAPs based on a number of community characteristics. The Box
Jenkins time series technique was applied to each of the 35 ASAPs
and 35 comparison sites to determine whether changes in crash pat-
terns could be attributed to the ASAP program. Of the 35 ASAP
sites, 12 had significant reductions in nighttime fatal crashes
during the demonstration period, while 23, including Fairfax County,
did not. Among the 35 non-ASAP sites, no reductlons in nighttime
fatal crashes were noted. Of the 12 ASAPs demonstrating crash

17



1R0g

&

reductions, 8 had also conducted roadside surveys at w .ch

breathalyzer tests were administered at random. All % showed
significant reductions in BAC levels over 0.10%. Of the ASAPs
not demonstrating crash reductions, 11 had conducted rocadside

surveys. None of these 11 showed reductions in BAC levels over
0.10%.

e}

While these findings appear positive, several facts should
be noted. Tirst, no matter how carefully comparison cities and
counties are chosen, they may still be different in aspects other
than ASAP which are directly related to DUI. Second, the NHTSA
has a history of optimism concerning ASAP, and at the time this
research was published may have had a vested interest in proving
ASAP impact. Third, although federal regulations require prompt
release of all information, the NHTSA has not yet fully published
its ASAP data.

In summary, there is still considerable controversy concerning
ASAP effectiveness on a national and local level. Even if the fed-
eral studies are accurate, questions still remain as toc which por-
tions of the program were highly effective and which were less.
Unfortunately, these questions concerning the ASAP demonstration
projects may never be answered,

Like the ASAPs, the VASAP program has resulted in increases
in activities statewide. Up to now, however, very little has been
concluded about the impact of the state VASAP on alcohol-related
crashes and recidivism, for many of the same reasons. Although
recidivism rates for persons successfully completing the program
are half those for persons not in the program, the two groups are
not comparable. Persons not in the program are not in the program
for a reason; therefore, it is not reasonable to expect that dif-
ferences between the recidivism rates of the two groups would be
due to VASAP and not to preexisting differences in other factors.
Also, there are methodological problems przaventing researchers
from determining if the VASAP is achieving its goals of reducing
drunken driving and subsequent alcohol-related crashes.

A new study, however, has been begun at the Virginia Highway
and Transportation Research Council. The main thrust of the study
involves the use of Box Jenkins intervention analysis, a powerful
statistical tool now being extensively used by the NHTSA. Pre-
viously, changes in crash patterns noted in VASAP areas could not
be attributed to VASAP operations (as opposed to other influences,
such as the energy crisis, the economy, etc.). Box Jenkins analysis
overcomes many of the problems inherent in other time series designs
and allows a determination of which changes in accident trends are
due to the program under scrutiny and which are due to other factors.
The technique will be applied to each of the 25 regional VASAPs to
determine how well they have achieved their goal of reducing alcohol-
related crashes. Additionally,as a check,the technique will be applied
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to non-alcohol~related crashes upon which the VASAP ororram should
have had very little impact. Also, additional analyzsz will be
conducted to examine the impact ¢f local option liguor-by-the-drink
laws ancd changes in the drinking age.

Levels of Effort Among the Local ASAPs

This section presents some data concerning the current level
cf effort being expended by the local VASAPs. It should be ncted
that while the information available for this section does not
describe all possible project activity, it does represent a rea-
sonable estimate of program effort. The data presented represent
the most current information available. While some data, such as
number c¢f licensed drivers, are several years old, most were drawn
from 1921 and 1882 sources.

Figure 3 shows the location of the current VASAPs and denotes
the counties and cities they represent., It should be recognized
that the city of Alexandria and the counties of Charles City, Bath,
Highland, and Henrico are not officially represented by a VASAP,
although some judges in Henrico County refer defendants to other
programs.¥®

Local program budget information appears in Table 1. About gix
million dollars were devoted to these local alcohol countermeasures
projects in 1981, These funds are drawn mostly from defendants'
fees and only infrequently involve the use of federal monies. In
fact, all but 5 local programs were self-sufficient in 1981. Over-
all, about $2.13 was spent on alcohol countermeasures for every
licensed driver in the state.

Information on staffing within the local program appears in
Table 2. About 161 persons are employed full-time in the local
programs, one staff member for every 18,241 licensed drivers in the
area. Staff sizes vary from 1 to 22 persons. With regard to diag-
nosis and referral, there is one case manager for every 237 clients
in the local system at any one time.

Arrest and referral data appear in Tables 3 and U4 respectively.
In 1981, +there were 39,733 arrests within VASAP jurisdictions.

*Alexandria currently runs an a.cchol countermeasures program,
But it is not officially affiliated with the state VASAP program.
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10.

11.

12.

JEEAS:

. Southwest Virginia—Counties of Lee. '¥ise, Scott.

Buchanan. Dickenson. Tazewell and Russell: City
ot Norton.

. Mount Rogers—Counties of Bland. Carroll.

Gravson, Smyth, Washington and Wythe: Cities
of Bristol and Galax.

. New River Valley—Counties of Flovd, Giles.

Montgomery and Pulaski: City of Radford.

. Roanoke Valley—Counties of Alleghany.

Botetourt. Craig and Roanoke: Cities of
Covington. Clifton Forge. Roanoke and Salem.

. Rockbridge—County of Rockbridge: Cities of

Lexington and Buena Vista.

. Valley—Augusta County: Cities of Staunton and

Wayvnesboro. ,

. Old Dominion—Counties of Clarke. Shenandoah.

Page. Warren. Loudoun and Frederick: City of
Winchester.

. Rockingham—Harrisonburg—Rockingham

County: City of Harrisonburg.

. District Nine—Counties of Rappahannock,

Fauquier, Madison. Orange and Culpeper.

Region Ten—Counties of Albemarle. Fluvanna.
Greene, Louisa and Nelson: City of
Charlottesville.

Central Virginia—Counties of Amherst.
Appomattox, Bedford and Campbell: Cities of
Bedford and Lynchburg.

Dan River—Counties of Pittsylvania, Franklin,
Henry and Patrick: Cities of Danville and
Martinsville.

Operational

. Non-VASAP

Figure 3.

13.

14,

16.

17.

18.

19.
20.

21.

22.

23.

24.
25.

Southside—Counties of Bruns~ - ... Halifax and
Mecklenburg: City of South Eos ..
Piedmont—Counties of Char: -2z, Lunenburg,
Amelia. Nottoway, Buckingzam. Cumberland
and Prince Edward.

. Capital—Counties of Geochiand and Hanover:

Citv of Richmond.

Rappahannock—Counties of Caroline, King
George, Spotsylivania and Stafford: City of
Fredericksburg.

Bull Run—Prince William County: City of
Manassas and Manassas Park.
Fairfax—Fairfax County: Cities of Fairfax and
Falls Church.

Arlington—Arlington County.

Tri River—Counties of Middlesex. Gloucester.
Essex. King and Queen, King William, LLancaster.
Westmoreland. Mathews, Northumberland and
Richmond.

Peninsula—Counties of York. James City and
New Kent: Cities of Hampton. Newport News.
Williamsburg and Poquoson.

Capital Area Safety Council—Counties of
Chesterfield. Dinwiddie. Greensville. Prince
George. Surry. Sussex and Powhatan: Cities of
Colonial Heights, Emporia. Hopeweil and
Petersburg.

Southeastern Virginia—Counties of Isle of Wight
and Southampton: Cities of Chesapeake,
Franklin, Portsmouth and Suffolk.

Tidewater—Cities of Norfolk and Virginia Beach.

Eastern Shore—Counties of Accomack and
Northampton.

VASAP areas.



Arlington

Bull Run
Capitalb

Central Virginia
Dan River
District 9
Eastern Shore

Fairfax?P

John Tylerb
Mount Rogers

New River Valley
0ld Dominion
Peninsula
Piedmont
Rappahannock
Region 10
Roancke Valley
Rockbridge
Rockingham
Southeastern
Southside
Southwest
Tidewater

Tri River
ValleyP

Total

a

TABLE 1
BUDGET INFORMATION,FY 1983

Minimum DUI

1709

Total 402 % ud2 Selective Enforcement Funds Expended/

Budget Funds Funding Funds, 30-82 Licensed Driver?
$382,500 9 0 0 $2.64
324,000 0 $17,998 3.86
283,146 0 0 58,656 1.69
235,358 0 0 40,000 2.53
168,936 0 0 11,684 1.25
82,558 $ 9,158 11% 10,000 1.64
52,1865 15,385 30% 0 1.99
692,295 76,3956 11% 10,000 1.78
388,147 0 0 19,500 2.37
226,541 0 0 28,400 2.35
156,935 0 0 0 2.27
274,812 0 0 53,675 2.56
548,750 0 0 39,981 2.77
34,020 12,410 13% 24,481 2,08
133,489 19,369 15% 0 2.39
124,064 0 0 34,660 1.65
294,384 0 0 43,100 1.90
48,300 0 0 0 2.717
105,031 0 0 0 2.55
313,080 0 0 34,211 1.82
125,598 0 0 10,640 2.68
310,153 0 0 B4, 440 2.62
608,277 0 0 0 2.39
87,076 0 0 0 1.47
73,415 0 0 26,420 1.33
$6,135,380 $133,584 - $527,796.00 $2,13

Licensing information correct as of January 29, 1979,

b Budget information for FY 83 not available.
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Arlington

Bull Run
Capital
Zentral Virginia
Dan River
District 8
Eastern Shore
Fairfax

John Tyler
Mount Rogers
New River Valley
0ld Dominion
Peninsula
Piedmont
Rappahannoak
Region 10
Roanoke Valley
Rockbriuge
Rockingham
Socutheastern
Southside
Southwest
Tidewater

Tri River
Valley

Total (Mean)

Standard Deviation

Based upon first quarter 1982,

Estimated.

€ Based on fourth gquarter

Number Of
Full-time
3taff Membersd

MANPCWER

Arrests/

TABLE 2

INFORMATION,

Staff Member

1982

Referralis/
Staff Member

Case Load/
Case Manager

Licensed Drivers/
Staff Member

3

9

22.5

w

161.5

1981.

231.3
333.3b
266.7
266.2
263.7
253.7
150,00
246.5
216.5
277.7
194.3
200.0bP
249.5
217.3
310.5
200.0P
164.5
195.0
294.0

277.1

249.38

1986.6

260.3
(242.6)

45.1

22

221.8

i38.4

208.8
124.0
254,56

207.,3

148.3
(179.5)

45.8

230

75
255
278
257

3h8

181
2u8.5

250

245
303
145
250
450
230
212
(236,.8)

73.5

16,100

9,322
27,775
15,495
33,591
16,724
13,080
17,249
18,179
13,740
17,263

9,734
15,187
14,999
27,839
24,989
19,320
17,402
13,717
24,472
15,585
13,132
23,147
19,689
18,298

(18,241)

58.4



Arlington

Bull Run
Capital
Central Virginia
Dan River
District 9
Eastern Shore
Fairfax

John Tyler
Mount Rogers
New River Valley
0ld Dominion
Peninsula
Piedmont
Rappahannock
Region 10
Roancke Valley
Rockbridge
Rockingham
Southeastern
Southside
Southwest
Tidewater

Tri River
Valley

Total (Mean)

Standard Deviation

TABLE 3

ARREST INFORMATION, 1381
NOo. Arrests anorcementa Funds Expended
Index Arrest (9)
2,082 30.0 183,72
3,000¢ 90.0 108.00°
1,600 59.0 176,37
1,537 77.3 147,37
1,055 31.38 180 .12
761 70.9 108,48
300¢ 60.0 173.95°
5,547 90.0 124,80
1,349 §7.3 199,15
1,944 84.9 116.53
777 55.0 201.87
2,200¢€ 110.4 124,91¢
3,244 33.9 169.16
652 Th,.4 144,20
621 52.5 214,886
600 © 50.9 206.77°
1,317 43.6 223,53
195 80.4 247,89
882 80 .4 119.08
1,340 55.7 161.37
301 88.7 156.80
2,550 10u.2 121.62
2,748 58,7 221,72
530 62.8 147.59
781 _80.4 - 34.00
33,733 - (162.20)
42,3

Percent Cf
Licensed Driversd
Arrested

(1.51)

0.63

Calculated cn a planning district basis, this index represents how closely

arrests approximated 1% of the local population.

Licensing information correct as of January 29, 1979.

¢ Estimated.

23

This is expressed in percent,
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TABLE &

REFERRAL INFORMATION, 1981

No. Referrals Percent of All Funds/ Percent of Completion
Arrests Referral License Drivers Rate
Referredd
Arlington 1,897 35.9 191.54 1.37 32.9
Bull Run 1,696 56.5b 131.03 2.04 -
Capital 1,396 87.3 202,82 0.84 79.5
Central Virginia 1,102 69.0 213.57 1.19 75.0
Dan River 871 82.5 1393.96 0.85 -
District 9 480 63.1 171.89 0.95 67.7
Eastern Shore 185 61.7 282.68 0.71 52.9
Fairfax 3,351 60.4 206.589 0.886 65.0
John Tyler 2,586 - 150.08 1.5¢8 75.5
Mount Rogers 1,126 57.9 201.20 1,18 65.6
New River Valley 630 81.1 243,10 0.91 41,2
01d Dominion 1,200° 1.4 229.01P 1.12° 58.2
Peninsula 2,714 83.7 202.19 1.37 77.3
Piedmont 372 57.1 252,74 0.83 65.7
Rappahannack 509 82,0 262.25 0.82 63.6
Region 10 622 - 139,45 0.83 64.6
Roanoke Valley 1,207 91.5 2L3.89 0.78 70.1
Rockbridge 188 36.4 256.91 1.08 S6.4
Rockingham 678 76,9 154,91 l.64 88.0
Southeastern 1,288 66.4 242,87 0.75 81.9
Southside 472 58.9 266,09 1.01 64.5
Southwest 1,338 52.5 231,63 1.18 69.9
Tidewater 2,080 75.1 291,52 0.82 . 87.2
Tri River 413 71.0 207.82 0.71 60.7
Valley 4us 56.9 164.98 0.81 78.2
Total Mean 28,364 (72.9)¢ (218.4) (1.04) (72.7)
Standard Deviation 15.0 38.7 0.3ud 1274

2 Licensing information correct as of January 29. 1979.
b Estimated.,

¢ Derived from statewide arrest and referral figures,

d

For these columns, standard deviations refer to the variation among programs around the
mean percent response, rather than the overall mean.
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The enforcement iIndex, a measure of enforcement effor, —aries
from 43% to over 100%, indicating how closely the numozr of
arrests apprcximated 1% of the total population. S=atewide,
abcut 1.57% cf all licensed drivers in the VASAP lcczlities were
arrested for LUI. TIollowing arrest, there were 28,354 referrals
to VASAP treatment in 1981. This represents abour 73% of all
arrests and about 1% of all licensed drivers. Ccmpletion rates
for the local programs vary from u41% to 96%. As seen in Table 5,
about 4% of all VASAP participants were diagncsed as sccial or
Level I drinkers, while 46% were adjudged Level II pre-problem
rinkers, and 50% were diagnosed as Level III problem drinkers.

Table 6 presents the minimum or typical education and treat-
ment services provided to participants in each program. Very few
YASAPs differentiate between Level I and Level II drinkers by
offering separate Level I and II treatments. Most offer a combined
program of between 20 and 38 hours. Level III participants receive
typical minimum programs varying in length from 32 tc 75 hours, but
may receive additional treatment if needed. Typical Level III treat-
ment can cost between $50 and $350, depending upon the program at-
tended. (Costs often vary between VASAP areas due to the differ-
ences in the costs of living and the extent to which more expensive
individual counseling figures into the treatment program usecd.)
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TABLE 5

DRINKING LEVEL CLASSIFICATICN OF ASAP CLIENTS

Local ASAP Office Percent Level T Percent Level II Percent Level III
Arlington 7.9 43.8 48,2
Bull Run 21.3 47.1 31.5
Capital 4.5 39.4 55.8
Central Virginia 4.2 43,0 52.7
Dan River 0.8 36.1 63,0
District 9 3.0 62.8 34,1
Eastern Shore 0.0 3.4 85.5
Fairfax 1.3 50.5 48,1
John Tyler 0.1 49.9 ug, 8
Mount Rogers 18.8 33.0 41.1
New River Valley 1.7 52.4 45,7
0ld Dominion 1.0 35.0 63.9
Peninsuia 1.0 50,1 58.8
Piedmont 8.7 48,5 42.6
Rappahannock 8.1 37.4 Shk.b4
Region 10 O.u 54,3 45,2
Roanoke Valley 2.1 28.1 69,7
Rockbridge 0.9 57.6 4l.4
Rockingham 22.8 47.8 29.4
Southeastern 0.0 46.0 53,9
Southside 1.0 32.0 66,9
Southwest 2.2 65.5 32.2
Tidewater 0.04 51.5 48,3
Tri River 0.4 43.2 56.3
Valley 12,1 42,5 45.3

26



TABLE o

TYPICAL VASAP REHABILITATION PARAMETERS

Tr7ny

o8

Leve} I Levels I & II Level II Level IIT® Level III
Social Combined Pre-Problem Problem Cost
Drinker {Hours) Drinker Drinker (Dollars)
(Hours) (Hours) (Hours)
Arlington 18 26 4y 180
Bull Run 24
Capital 32 56 100
John Tyler 24 38 200
Central Virginia 35 32 90
Dan River 35
Eastern Shore 28
District 9 24 48 220
Fairfax 20 25 Ly 180
Mount Rogers 32 34 150
New River Valley 28 Ly 75
0ld Dominion 24 52 350
Peninsula 32 59 180
Piedmont 2y 33 155
Rappahannock 24 52 336
Region 10 22 25 90
Roanoke Valley 24 33 50
Rockbridge 2y 40 1290
Rockingham 18 26 uy
Southeastern 39 40 130
Southside 26 33 155
Southwest 26 72 345
Tidewater 30 75 150
Tri River 20
Valley 20 32 50 240
3 This represents the average minimum hours of alcohol/driver education, including both group
and individual counseling, for an individual in a Level III program. Each Level III par-
ticipant has an individualized *treatment plan and could receive well over the number of
hours listed.
b

These costs represent what
each program. Many of the
service may be provided to
The range of costs between
explained by variations in

the average defendant pays for the average minimum services in
Level III programs use a sliding fee scale so that the same
different defendants at a different cost within the same program.
different programs is not related to contact hours. This can be
costs of living across the state and, more significantly, by
variations in the percentage of contact hours devoted to "education" as opposed to individual
(and more expensive) counseling.
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IT, THE FOUR COUNTERMEASURE CCMMITTEES

The four standing committees of the Task Force carallel
four basic components of the systemic apprcach to controlling
drinking drivers. The emphasis placed on one or mcre parts o
the system Is what differentiates one approach from *the other.
Four primary emphasis approaches to deal with drunken driving
are apparent in the literature. They include:

1. Efforts to prevent drunken driving by means of
public information and education.

2. Efforts to prevent or deter drunken driving by
raising the actual and the perceived risk of
apprehension for drunken driving.

3. Efforts to prevent or deter drunken driving by
imposing substantial penalties (fines, license
actions, jail) on apprehended drunken drivers,

4. Efforts to prevent a recurrence of drunken driving
by apprehended drunken drivers by exposing them to
educational or rehabilitation programs.

This section briefly describes each of the committee areas.
There follows a summary of where Virginia fits into the overall
picture and what gaps, if any, appear to exist between current
procedures and Virginia's policies and operations.

Enforcement

Enforcement is the basis of the entire system for controlling
drinking drivers; if the police do not detect and apprehend drink-
ing drivers, the rest of the system cannot function. State and
local law enforcement agencies have long considered drinking drivers
one of the most difficult problems in accident prevention, and en-
forcement agencies have long recognized that drinking drivers are
involved in a disproportionate number of crashes. They are also
aware that the rate of arrests and convictions for DUI is low.
Thus, they have responded actively to the special enforcement
countermeasures of the VASAP, as they have to previous counter-
measure campalgns.

No other countermeasure area has mcre frequently demonstrated
impact in terms of measurable reductions in overall alcchol-related
fatalities than has increased enforcement and surrounding publicity.
O0f course, increased police activity must also be known or per-
ceived by the public, In other words, the perceived risk of arrest
must be elevated, as opposed to merely raising the actual risk of
arrest. This usually requires a public information effort to ac-
company an increase in law enforcement efforts. Perhaps enforcement
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campaigns of very lerge magnitude can become self-evi<an®t to
drivers through personal experience, but most such campaigns
nust employ publicity to affect public perception mcre directly
and immediately.

One of the primary drawbacks of this approach is that most
of its impact appears to be only temporary, with alcohol-related
crash rates returning to their expected levels. The initial de-
terrent and the subsequent delay are due to an initial over-
estimaticn of the probability of punishment produced by the pub-
licity and newsworthiness of the enforcement activity, followed
by public experience that the risk of punishment remains negligible.
Therefore, any commitment to a DUI enforcement program must be
continuously increased to ensure a constant level of results.

The main component of an effective enforcement program is
increased numbers of arrests. In general, the largest increase
in arrests will probably occur at the beginning of an enforcement
program. However, the result of a greatly increased arrest rate
is overall system inefficiency as backlogs develop in the courts
and as education and rehabilitation agencies are forced intc a
hasty response. There is differing opinion as to the value of
such an overload. In some cases it may force institutions and
agencies to change more quickly and efficiently than would other-
wise be the case, and is therefore regarded as a prcductive tactic
to bring about system change. In other cases, parts of the over-
all system succumb to the overload and take the easiest rather
than the best solution. Thus, it would be better in those instances
to delay a rapid increase in arrests until all agencies are ready
to handle them. However, the NHTSA recommends increasing arrests
as soon as possible. To delay activating increased enforcement may
slow down change throughout the system and hamper subsequent in-
creases in the enforcement effort, which is the basis of the entire
system.

Finally, in order for any DUI enforcement program to be
successful, all officers, not just those assigned tc specialized
DUI units, must be motivated and convinced that it is in their
best interest as well as the community's to arrest the DUI offender.
Inherent in this establishment of priorities are the needs and moti-
vations of the patrol officer that are sometimes overlooked in the
planning and implementation of new programs. However, if the offi-
cer does not make the arrest, cbviously the rest of the program
will be useless.

With the foregoing in mind, following is a checklist of issues

that might be considered when developing or improving any enforce-
ment program.
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1. Efforts must be made to reduce the time it tz. =3 To
arrest and process the drunken driver. A% trzsent,
it can take, in some areas, more than 2 hours t
complete this process; and this either adds to over=-

time payments to police or *to a tendency =
to drop off just prior to shift changes.

2. Police administrators and government officials must
identify DUI apprehension as a high priority activity,
and efforts to convince the field officers of this
need should be increased.

3. All elements of the criminal justice system (police,
district attorneys, and judges) must be involved,
and by their actions must mirror *the sentiment that
DUI is a serious offense,

4. Specialized police units can play a major role in an
effective DUI program. Their primary benefits lay in
the ability to meke valid arrests and the capability
to relieve general road patrol units of some of the
time-consuming steps involved in the arrest pro-
ceedings.

5. One of the major goals of any DUI counteroffensive
must be to increase the public perception of appre-
hension and of conviction once a potential offender
is apprehended. Even in areas where concentrated
efforts are made, it is still estimated that for every
DUI arrest there are 2,000 DUI incidents that go un-
detected.

6. Many special DUI enforcement efforts started with
federal funds are discontinued when the federal funds
are exhausted. The case for ending the grants in some
cases is related to their success rate. This may
falsely lead local government officials to believe the
problem has been solved. '

7. Police officers should be trained in alcohol aware-
ness. This often serves to convince the officers
that DUI offenders, even those with a low BAC, are
a real danger and that DUI arrests are a worthwhile
effort.

8. In order to encourage the participation of officers in
the field, standards of arrests should be set by police
administrators and officers must be expected to meet
these standards.

These issues are more interrelated than they are separate.
A positive effort on any one issue is likely to produce positive
results in the other areas.

31



[

JERPY

D)

In addition to these general goals, there are scme specific
activities which, though having some popular appeal, zre not yet
supported by conclusive research data. These include "rcad block-
ing," that is, testing or at least interrogating every driver
passing a certain point on a road, such as a toll booth c¢r inter-
state highway exit ramp. Surveillance cf persons leaving establish-
ments serving alcohol beverages would also produce a large number

of arrests in adcdition to minimizing the time that an intoxicated
driver is actually on the highways. Any such enforcement method,
however, would require a large commitment of police personnel

and other resources to overccome the appearance of a random
cccurrence.

Licensing/Adjudication

Licensing and adjudication are the parts of the systemic
approach that include efforts *to prevent or deter drunken driving
by use of penalties. These penalties can include fines, license
actions, or jail sentences. The questions of severity and certainty
of penalties and their effect on both specific and general deter-
rence are discussed below.

Perhaps the most often cited example of the impact of severe
pernalties on alcohol-related crashes is that of Sweden, Norway,
and Denmark. These nations have relatively strict drunken driving
laws dating back to the late 1930's. Harsh penalties for drunken
driving which include severe license actions and sentences to work
camps are frequently imposed. Arrest rates are also high, and other
factors, such as the price of liquor by the drink, make it difficult
to isolate the impact of severe penalties alone.

The Scandinavians feel that their strict approach has had a
significant impact. However, Laurence Ross of the State University
of New York at Buffalo has challenged such claims. Using a time-
series analysis approach, he could find no evidence of impact
immediately following such legislation. It should be pointed out
that because the Scandinavian approach developed gradually and over
a period of years when crash data were generally poor, it would be
difficult to document such an impact using the time-series tech-
niques employed by Ross.

Existing evidence for an impact c¢f the Scandinavian experience
is comparative rather than causal. The Scandinavians report ap-
proximately one-third of their crash fatalities to be alcohol-
related, compared to one-half in the United States. Further, road-
side surveys involving similar survey techniques suggest that the
Scandinavians have approximately one-tenth the number of persons
on the road with positive BACs than is the case in the United States.
An important point with countermeasure implications is that the
greatest difference between Scandinavian and United States roadside
survey data occurs for drivers with BACs of less than 0,10%. This
suggests that any impact which the Scandinavian program may have
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had has been primarily on drinking drivers at lcocwer -2
it is impossible to prove a causal relationship usin
The Scandinavian data may be optimistically viewed
of the only existing permanent impact on alcohol-rel fatalities.
On the other hand, they can also be pessimistically viewed as pro-
viding no adequate evidence of an impact. In any case, the data
must be seen as emanating from a total program involving much

mere than just severe penalties alcone.

[SURN TN

Whatever one's view of the Scandinavian experience, the United
States' experience in using severe sanctions is somewhat clearer,
at least with regard to mandated jail sentences. Simply put, man-
dated jail sentences seem not o be a workable sanctioning alter-
native for drunken driver cases in the American judicial system.
One factor contributing to this is the present low level of public
demand for action against the drunken driver.

Mandated jail sentences have been attempted in a number of
locations throughout the United States during the past decade.
In such attempts, one of two outcomes has predictably occurred
which has prevented such an approach from having an impact on
alcohol-related crashes. The first result is called "neutraliza-
tion" and refers to the fact that when a severe penalty is mandated,
it is only infrequently imposed. Charge bargaining, plea bargaining,
and suspended sentences are most often used to avoid imposing the
penalty. Perhaps the best example of neutralization is the Chicago
crackdown of 1970-~71. In this case, judges agreed to impose a 7-
day jail sentence on all convicted drunken drivers beginning during
the 1970 Christmas holiday period. Six thousand six hundred persons
were arrested over the next 6 months, but less than 10% (557) were
given jail sentences.

The second most likely outcome of mandatory jail sentences is
increased case loads in the courts. If attempts are made to fre-
quently impose mandatory penalties, more defendants will seek coun-
sel and will attempt to refute the charges. This results in a back-
log in the judicial system, largely due to increased numbers of not-
guilty pleas and requests for Jury trials. This is illustrated in
data taken from several of the ASAP projects. When such backlogs
occur, the entire system, including enforcement, ceases to function
effectively.

Frequently Impcsed mandatory jaill sentences have much poten-
tial as an effective deterrent, both general and specific. How-
ever, such potential has not been realized in the United States,
because these penalties have not been workable in the existing
judicial and public climate and have thus been seldomly imposed.
Infrequently imposed penalties apparently do not constitute
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effective deterrents. TFurthermore, mandatory Jjail senTancing
does not necessarily work well with increased arres= rates.
Rather it tends to diminish the workability of increased arrest
rates by obstructing the processing cof the arrested drunken driv-
ers. Should the level of public demand for action against the
drunken driver increase, mandatory jail sentences could prove to
be more workable. They would, however, remain a costly alter-
native.

Actions against the driver's license, i1.e., suspension or
revocation, are similarly viewed as severe penalties by defendants
and their lawyers. As such, they have similar problems in terms
of being seldomly imposed. Furthermore, there is a problem with
persons driving after suspensicn or revocation. As many as 80% to
90% of persons whose licenses have been suspended or revoked con-
tinue to drive. These data have generally been offered as evidence
that such actions do not work. However, this may be an inaccurate
conclusion. Consider the following:

1. If only 10% of suspended/revoked drivers refrain
from driving, the crash probability rate of the
entire exposed group is reduced by 10%. Few
countermeasures have shown as great a deterrence
impact in crash reduction.

2. There is some evidence that suspended/revoked
drivers who continue to drive are more careful
than previously as evidenced by a reduced level
of arrests and crashes.

More recently, a deterrent atmosphere similar to that reported
in Scandinavia has been reported in West German news reports as a
result of automatic administrative license suspensions for persons
found to be driving with excessive BACs. Similar administrative
procedures are also being carried out in the state of Minnesota.
Again, however, there is still no documented evidence of a reduc-
tion in alcohol-related crashes as a result of such efforts.

Given the available data concerning license actions one can
conclude the following:

1. License actions have been shown to have a significant
specific deterrent impact in reducing arrests and
crashes for those apprehended drivers receiving such
actions.

2., Like jail sentences, license actions have strong
general deterrence potential, although such poten-
tial has not yet been maximized or adequately
measured.
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2. Also like jaill sentences, license actions ars

often viewed as severe sanctions, and thus Thzir
impositicn can have a disruptive impact on The
courts.

4, Unlike jzil sentences, license acticns can be

imposed administratively and at less cost than
can jail sentences,

Frequently imposed, highly publicized license actions, ad-
ministratively or judicially imposed, provide a potentially
effective complement to efforts to increase the perceived risk
of arrest. To be frequently imposed, however, license ac*tions
for first offenders may have tc be of a moderate nature; e.g.,
30-to 120-cday sentences,

All of these findings can be related to Virginia's new DUI
law, discussed previously. This law is now more strict in penal-
ties, but the severity is generally applicable to repeat offenders.
For instance, a 48-hour mandatory jail sentence is imposed for a
second offense within 5 years cf a first offense, and a 30-day
mandatory sentence is imposed for a third offense within 5 years.
Although the new DUI law is not as harsh as the Scandinavian laws
discussed above, these mandatory jall sentences may be perceived
as harsh. Since the law is so new, there is no evidence as yet
as to whether the mandatory jail sentences will be perceived as
so harsh that they may actually deter arrests or convictions.

The new DUI laws also provide for mandatory periods of
license revocation. TFor a first offense, there is a 6-month sus-
pension. However, this can be suspended in its entirety condi-
tioned on completion of ASAP. Alternatively, the judge may grant
a restricted license during ASAP. As mentioned above, a restricted
license does not assure the defendant will not drive; however, per=-
sons who do drive under a revoked or suspended license may drive
more carefully. Subsequent offenses call for longer revocation
periods — 1i.e., 3 years suspension for the second offense within
5 years (only twoc of these may be suspended by the court).

Within the licensing/adjudication component of the counter-
measures system, if levels of punishment are to rise as intended,
the new legislation must be perceived as being fair and internally
consistent. This perception must be shared by police officers,
prosecutors, and courts, Whether the new DUI law in Virginia does
accomplish rising levels of DUI arrests and convictions as well as
a reduction in drunken driving is a question to be evaluated after
there are more data and greater experience with the law.
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Education and Rehabilitation of
Arrested Drunken Drivers

Currently, one of the most frequently used countermeasure
approaches for dealing with drunken drivers is to refer them
to education and rehabilitation programs. Such programs provide
an early identification and intake potential from a counter-
measure standpoint. Therefore, the impact of such programs is,
at best, limited to changing the behavior of apprehended drunken
drivers. It should be recognized at the outset that education
in the treatment sense refers to a method of secondary prevention
that occurs only after the driver is apprehended. This contrasts
with the primary prevention effected by public information programs,
which ideally educate drivers prior to their detection by enforce-
ment officials as drunken drivers.

Fortunately, there have been many evaluations of a variety
of such programs in the United States. Unfortunately, very few
of these produced definitive results due to problems with the
research methods employed. However, from these studies, the
following can be noted:

1. Some educational programs have shown small
reductions in drunken driving arrests for
social drinkers. No reductions of crashes
for such persons have been documented. This
is to be expected, since social drinkers are
least often involved in alcohol-related
crashes.

2. Other than the NHTSA sponsored comprehensive
DUI offender treatment demonstration project
in Sacramento, California, very little
methodologically correct research has been
conducted. Those studies which have been
conducted suggest that very few educational
or therapy programs have been shown to have
had a significant impact on problem drinking
drivers in terms of reductions in alcohol-
related arrests. No such programs have been
shown to have reduced alcchol-related crashes.

3. Only disulfiram (antabuse) programs have re-
duced drinking behavior among apprehended
drinking drivers.
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Overall, i1t must be concluded that education and ~r=
programs have limited potential for solving the overa’l 4

unken
driving problem, when used alone. On the positive side, such
programs work operaticnally well in conjunction with attempts to

increase arrest rates, as they allow for a smooth and efficient
flow of defendants. On the negative side, such cptions are most
frequently used in lieu of license actions, rather than in addi-
tion to such actions. As such, both general and specific deter=-
rence efforts are lost.

Nationwide, many current education and treatment efforts
are conducted as part of diversicnary programs where no attempt
is made to increase arrest rates or to impose license actions.
In such cases, it is unlikely that any documentable reductions
in alcohol-related crashes are possible. Education and treatment
efforts should remain as part of the drunken driver control system,
if they are used as a means for the revcked or suspended driver to
get back into the driving system after a period of loss of license,
i.e., nct in lieu of license actions.

In the past, rehabilitation throughout the state's VASAP
program was offered in lieu of license action. This may or may
not be the case under the new DUI law. In the future, the judge
may still suspend all or part of the license suspension accom-
panying a first conviction for DUI. This indicates that the
treatment may still replace the suspension and thus reduce the
impact of this part of the program. However, while the Jjudge may
be resistant to fully suspending an offender's license, he now has
the option of issuing a restricted license, and he may be more like-
ly to use this option since it is not as harsh as full revocation.
Depending on the judge's behavior, this may open the way for some
interaction between license action and rehabilitation.

There are a number of logistic issues with regard to the pro-
vision of treatment to drinking drivers, especially problem drinkers
who fall within the purview of long-term treatment providers. The
first involves where the money for alcoholism (and drunken driving)
treatment will come from, With the drastic reductions in federal
funding for rehabilitation which have befallen service providers,
many must rely more heavily on defendant payments. However, given
the state of the economy, there are also more defendants who for
one reason or ancther may be classified as indigent and must be
accepted into extended rehabilitation services without paying a
fee. This squeeze often results in judges being reluctant to order
extensive treatment, especially problem drinker rehabilitation, be-
cause the defendant cannot afford it, Thus, the economic situation
is interrupting the orderly diagnosis of defendants and their as-
signment to appropriate treatment. The most commonly suggested
solution to this problem involves a crown tax on alcoholic beverages
to support alcoholism services.
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The seccnd issue involves the location of services. Tradi-
ditionally, public and state service providers have Leen able to
treat referred persons less expensively than the private sector,
but often this is done where other types cf treatment are the
agency's first pricrity. Currently, with the reduction in public
monies for trea*tment, private sector providers can now underbid
state facilities. This means that public facilities will receive
even less financial support from defendant fees than they did
previously.

There is a final issue, a philosophical one, which is also
interfering with accurate diagnosis and referral to treatment.
From the criminal justice point of view, evidence must over-
whelmingly prove a defendant's guilt before such a verdict
is reached. This philosophy, however, is also being applied by
the court to the diagnosis of drunken drivers. Since being diag-
nosed as a Level III problem drinker involves additional cost to
the offender over and above the program fee, and involves con-
siderable inconvenience, judges are unwilling to agree to such
assignments unless the evidence overwhelmingly indicates that the
person is a Level III drinker. This means that some Level III
defendants are being classified as Level II. From the health serv-
ices point of view, this has serious consequences. Under this
philosophy, having a Level II defendant attend a Level III program
does him no harm in terms of subsequent drinking and driving be-
havior; on the other hand, having a Level III defendant attend a
Level II program reinforces his denial of the problem and keeps
him from receiving needed treatment. This is especially serious
since it has been shown that education alone is not effective
with problem drinkers. Thus, from the health services point of
view, if there is any indication of a Level III drinking problem,
the defendant should be adjudged Level III. Clearly, unless some
compromise between these two competing philosophies is reached,
there will be friction between the adjudication and the rehabili-
tation aspects of Virginia's alcohol programs.

Public Information and Education

Most specialists believe that well designed and executed
public information and education efforts can be successful in
transferring information to & target group but that they cannot,
in themselves. bring about behavioral changes. Any changes in
drinking and driving that result from such activities are seen as
an unexpected side effect. Only in cases where the programs are
combined with other types of countermeasures have any behavioral
changes been noted. While research indicates that such attempts
have not been successful in reducing crashes when used alone,
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there is evidence that they have been effective in sut:zeorting

other alcchol safety approaches, particularly the legz’ approach.

In general, there are four groups who are targsted by public
information campaigns. First, campailgns are aimed at those who
most often participate in situations where drinking and driving
frequently occur. Identifying this group requires an analysis of
all possible segments of the population, and the analysis will
produce different results in different communities. Once a
target group has been identified, it can be further segmented
according to age, drinking patterns, etc. Objectives for specific
behavioral modifications must then be identified in educating this
group to aveild drinking and driving. In addition, such campaigns
encourage friends to prevent members of these target groups from
driving drunk.

The second category of public education efforts are aimed
at community decision makers. Those who will determine whether
various project countermeasures will be undertaken are essential
targets. They include public officials, especially those in legal
and health care systems, and professional groups. Educaticn for
these groups must be very audience-specific and requires unusual
expertise, but it has high dividends.

A third target group is made up of those who can disseminate
the message further. Since highway safety and drinking and driving
are a major public concern, they interest many influential people —
clergymen, elected officials, civil groups, large employers, etc.
Activities aimed at these people usually seek to provide them with
ideas for reaching still more members of the public.

Finally, those who distribute, sell, or promote alcoholic
beverages are good campaign targets. Trade associations, as well
as individual liquor stores and bars, will often cooperate with
public interest campaigns in this area. Note that the chronological
order in which these groups are approached should be determined by
the needs of the project countermeasures and the degree to which
one group's participation can be built on that of another.

In general, the following issues must be considered before
embarking on a public information and education program:

1. Driving after drinking is presently socially
acceptable behavior. How do we use existing
information and education networks to change
the public's attitude towards driving after
drinking?
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2. Education must go hand in hand with enforcement
and swift, equitable adjudication. One withocut
the other is ineffective.

3. There is no existing educational program which
shows conclusive evidence of reducing crashes.

4., Education is believed to be useful whether re-
sults can be demonstrated in terms of empirical
evidence of crash reduction or not.

5. Mass media approaches can be used to reach many
different groups. However, special messages for
individual target groups have a greater impact
than general messages to the populace at large.

Regardless of the specific tactics used, the primary purpose
of a public information and education campaign is to help the com-
munity openly acknowledge the nature and extent of its drinking
driving problem. It will bring the issue out in the open and make
the public sensitive to its importance. It will also ensure partic-
ipation of essential public agencies and professionals. A large
body of evidence suggests that these activities will result in
public support of escalated efforts to deter drinking and driving

as opposed to public perception of these efforts as repressive or
unnecessary.

Some good examples of successful public information and edu-
cation efforts are found in the activities of several private
groups, such as Mothers Against Drunk Drivers, etc. These groups
have had a substantial effect in increasing public awareness of
the drinking and driving problem and prompting concrete action in
response to it. More importantly, these groups demonstrate that
the most effective attempts at informing the public originate at
a local, grass roots level. They reflect the growing national
concern about the drinking and driving problem that previously
lacked direction. The real value of a public information and edu-
cation program is its ability to focus and articulate an existing
public attitude rather than attempting to promote an idealistic
policy through stilted rhetoric.

Coordination of Committee Activities

It is clear from the evidence provided in the United States
and other countries that very few measures have proven successful
in dealing with the drunken driver and that much remains to be done
in this field. Based upon this negative evidence, the NHTSA has
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reevaluatecd its previous approaches, culminating wit: 23AP's
approach, and concluded that:

Solving the drunken driver problem requires an
integrated effort by all levels of government

and society. But we must recognize that in a
real sense, drunken driving is first and foremost
a local problem, not a federal one. It has
reached national importance because it has first
become a significant problem in every community
in this nation. This distinction has more than
rhetorical importance, because it is the local
and community emphasis which is essential *o any
sclution. The ultimate responsibility for solv=-
ing this problem must be accepted at the local
level, It is in cur cities, towns, and counties
where the primary resources for controlling the
drunken driver reside. It is there where soci=-
ety's attitudes toward drinking and driving are
established and reinforced. It is there where the
tragic consequences of drunken driving are most
acutely felt.

Thus, the federal government is taking a less direct role with
regard to alcohol countermeasures in the states, stressing local
involvement and encouraging development of new activities through
incentive grants. It has, however, endorsed an approach to alle-
viating the drunken driving problem which stresses six major points:

1. Short-Term General Deterrence Approach — conducting
programs oriented toward deterring the majority of
drunken drivers who are never arrested (rather than
treating the few who are) for short-term impact.

2. Community Focus — placing program emphasis and re-
sponsibility at the local level.

3. Systems Approach — integrating the coordination,
enforcement, prosecution, adjudication, education/
treatment, public information/education, and
licensing functions at the local and state levels
as appropriate.

4, Financial Self-Sufficiency — assessing fines,
court costs, treatment tuition fees, etc., to
convicted offenders to defray the costs of local/
community programs.
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5. Citizen Support — generating community/citizen
support for comprehensive community programs (to
provide a politicel base for increased counter-
measure activity).

6. Long-Term General Deterrence (Prevention) ~—
efforts toward changing societal attitudes to
drinking and driving through long-term pre-
vention/education programs.

Virginia's efforts to reduce drunken driving conform quite
well with some of these guidelines, but do not match up well with
others. For instance, each VASAP cperates at the local level (point
no. 2), each employs the systems approach to integrating the vari-
ous countermeasures (point no. 2), most are now becoming financially
self-sufficient (point no. 4), and most have now established a broad
base of political support within their localities (point no. 5).
The local programs deal mainly with specific deterrence of repeated
drunken driving arrests. However, most innovations within the local
programs now stress general deterrence through such public informa-
tion programs as are run by the central ASAP office and by encour-
aging and coordinating grass roots efforts towards prevention. The
most optimistic change occurring in recent years, and probably the
factor which has the most chance of improving long-term prevention
by changing public attitudes, is the advent of coordinated citizen
concern for the problem.

As a final note before proceeding to a discussion of specific
issues relating to drunken driving in Virginia, all task force
members should recognize that none of the committees {and thus none
of the countermeasures upon which they are modeled) act independently.
Recommendations for change in one part of the alcohol countermeasures
program may often have serious impact on the state of the art in
other parts. Inasmuch as the NHTSA is stressing the need for a
coordinated approach to the problem, it seems appropriate that these

committees seek to work closely together and to keep each other in-
formed.
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ITI. ISSUES

The four committees of the task force can, anc indoubtedly
will, consider many issues in their deliberations. This section
discusses some issues that are particularly germane to Virginia
at this *time. The list is nct exhaustive, of course, but does
contain salient issues which become obvious frem a study of the
literature on alcohol and driving.

Per Se Law

At present in Virginia, the results of chemical tests estab-
lishing a defendant's BAC are admissible into evidence, but they
create only inferences or presumptions. For instance, if the BAC
is under 0.05%, there is a presumption that the person is not under
the influence. This presumption can be rebutted by the introducticn
of sufficient evidence to controvert the presumed fact. A BAC be-
tween 0.05% and 0.10%, however, does not give rise to a presumption,
but can merely be used as a piece of evidence and thus be considered
by the judge or jury along with all the other evidence. A presump-
tion of driving under the influence is created by a BAC of 0.10% or
above. This presumption, again, can be rebutted by a preponderance
of evidence to the contrary.

A number of states are beginning to follow the recommendations
of the Uniform Vehicle Code (§11-902) and are pa851ng per se laws
to establish a BAC limit above which a defendant is automatically
guilty of breaking the law. With a per se law, no presumption or
inference is created. A person with a BAC above the prescribed
limit is simply guilty of a violation of the per se law. If Vir-
ginia adopted a per se law, the offense of DUI should be maintained
to cover cases where no chemical test results are available, or
where the defendant's BAC was below the per se level but his driving
was nevertheless impaired.

A change in Virginia to a per se law could increase convic-
tion rates for several reasons. First, the arresting officer would
no longer have to testify as to observed impairment. Also, the
defendant could no longer directly rebut an excessive BAC, He
could only attack the viability of the test results themselves (i.e.,
proper instrument reading, qualified operator). In addition, a
sympathetic defendant would not be able to convinece a judge or
jury to find for him if he in fact had an excessive BAC.

The pros and cons of a per se law can be briefly highlighted
by three arguments:
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1. The strongest argument against the per se

law
is that there is no empirical evidence to show
any permanent deterrence to drunken driving in
ccuntries with the law. In answer to this, it

must be noted that any statistical evidence of
the effects of a change in the law must be ques=-
tioned because there are many factors incapable
of measurement which may be involved. Although
it is impossible, therefore, to verify that per
se laws deter DUI, they do lead to more convic-
tions as noted above.

2. Per se laws are said to deprive persons who have
developed a high tolerance *to alcohol of their
constitutional right to be presumed innocent.
However, their high tolerance to alcohol does not
mean that their driving is not impaired. These
drivers are still not safe drivers. Therefore, a
per se law would pass constitutional muster because
it would have a "rational connection" to a legiti-
mate state concern — public safety. This rational
connection is the test the Supreme Court calls for
in such a constitutional question,

3. The per se law 1s also attacked for unconstitu-
tional vagueness as it does not give the drinker
adequate warning of when he is in violation of
the law since he cannot know his own BAC level.
This argument is attenuated by the availability
of charts which show how body weight and number
of drinks translate into BAC. In addition, a
person of reasonable intelligence should realize
that if he has drunk a substantial amount, he
should not drive. Greaves v. State, 528 P. 2d 805
(Utah 1974).

The Impact of Reducing Legal Drinking Ages

As mentioned earlier, on July 1, 1974, an amendment went into
effect which lowered Virginia's legal drinking age for beer to 18
years; the minimum drinking age for wine and hard liquor was kept
at 21. At that time, changes in the drinking age designed to ex-
tend adult drinking privileges to persons of military age had
already been made in one form or another in about 30 other states.
The most common practice amcng these states has been to allow the
purchase of all alcocholic beverages at one particular age. Vir-
ginia was the only state which discriminated between beer and wine/
hard liquor in its treatment of minimum ages. Since 1874, the
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etrimental impact cf lowering the legal drinking age -zs been
clearly cemonstrated both in Virginia and elsewhere.

It has been determined that young perscns have traditicnally
had the worst driving record of all age groups, and that drinking
even small amcunts of alcohol drastically increases their proba-
bility of being invcolved in a motor vehicle accident. (This is not
the case among older drivers, who must drink considerably more alco-
hol to increase their chances of accident involvement as much.)
Considering that young persons are also more likely to combine alco=-
hol with psychoactive drugs such as marijuana than are older drivers,
it can be safely said that substance abuse while driving was a pc-
tentially sericus problem for young persons even before the legal
drinking age was lowered.

With regard to the effects of lowering the drinking age, it
was first noted in states taking this action that the purchase and
consumption of alcoholic beverages increased for newly enfranchised
persons 18 to 20 years old. This was especially true of draught
beer consumed in restaurants and taverns, which indicated that the
young persons would be more likely to drive after drinking than if
they were consuming the beverages at home. Increases in consumption
of alcohol were also noted among persons as young as 13, probably
because their older schoolmates were able to purchase the beverages
for them.

The ultimate impact of the new drinking age law on highway
safety must be measured in terms of accidents. Significant increases
in alcchol-related accidents associated with the change in the drink-
ing age have been noted, not only for persons 18 to 20 years old but
also for persons 16 to 17 years old. These increases have not been
noted for non-alcochol-related accidents nor for accidents involving
older, and thereby unaffected, drivers. Also, increases have not
been noted in states that did not change their drinking age laws.

An analysis of Virginia crash data yielded similar results; there
were significant increases in alcochol-related crashes for persons
16 to 19 years old subsequent to the lowering cf the legal drinking
age. No significant increases were noted for non-alcochol-related
teenage crashes. At the same time, both alcohol-related and non-
alcohol-related crashes significantly decreased for older drivers,
probably as a result of the 1974 energy crisis.

It can be concluded fromthe examination of bcth the available
literature and Virginia accident statistics that lowering the legal
drinking age had an adverse effect upon the accident experience of
young persons.
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During the 1381 session of the General Assembly, =he legal
drinking age for beer was raised to 19 years, except in restau-
rants, for which the legal drinking age of 18 years was retained.
To date, no direct evaluation of the effect of this legislation
on the traffic safety environment in Virginia has been conducted.
However, in other states that have raised their legal drinking
age, alcohol-related accidents among affected ycung persons have
been reduced anywhere from 6% to 75%. Since Virginia's law does
not apply to restaurants and taverns, and since most teenage
drinking following lowered age limits takes place in these estab-
lishments, decreases in alcchol crashes among young persons re-
sulting from the increase in age requirements would be expected
to appear on the lower end of this scale. Measures that would be
expected to improve the highway safety experiences of young persons
would include raising the legal drinking age for beer incrementally
to 21 years and increasing age requirements for drinking in res-
taurants as well as elsewhere.

Mandatory Blood Alcohol Concentration Testing

Proof of an impaired driving offense requires the establish-
ment of three elements: operation of a motor vehicle, use of alcoe-
hol or drugs, and impairment of driving ability. Especially in the
case of alcchol, the task of proving that the driver was impaired
is aided by chemical test results. A court or jury may presume
from a BAC level at or above 0.10% that driving impairment has oc-
curred. When test results are not available, such as when a driver
refuses to take a test, impairment can still be established by other
evidence, including the driving behavior that brought the suspect
to the attention of the officer, the driver's lack of coordination,
performance of field sobriety tests, physical appearance, odor of
alcohol on the breath, or the presence of liquor containers in the
vehicle. These methods were the only ones used before chemical
tests came into wide use.

After the development of chemical testing methods, police relied
on their lawful powers to forcibly seize evidence of impairment from
a suspect, so long as they had probable cause to do so and the method
of seizing was not violent or brutal. Thus, a police officer could
have a blood specimen extracted from a suspected offender, even over
that person's objections, without violating the United States Con-
stitution. Police departments, however, are reluctant to engage in
forcible confrontations with noncooperative suspects; moreover, state
legislators viewed forcible testing for alcohol content a poor policy.
Therefore, legislation was enacted to replace the threat of physical
compulsion with a substitute form of compulsion — the threat of
license loss. This legislation states that an individual has given
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consent to the taking of specimens by his act of operztﬁ 2 a ve-
hicle on the highway. This law has been given the z:zzular but
somewhat misleading title of an "implied consent" lzw. The label
is misleading because implied consent legislation has in fact re-

sulted in greater, not fewer, restricticns on the testing prccess.
Most notable, if a driver refuses to submit to a test, no attempt
willl be made to obtain a specimen; instead, the matter will be
referred to the Division of Motor Vehicles which can take steps *o
suspend the driver's license for 90 days. If a defendant does
refuse the test, it is difficult to obtain a DUI conviction on
that person because the BAC level is the primary evidence for con-
viction. Therefore, implied consent legislation has created a
right to refuse a chemical test that does not exist as a matter

of cconstitutional law, as well as a method for avoiding a DUI con-
viction.

Two sources of law thus govern the administration of chemical
tests for BAC. First, both the United States and Virginia consti-
tutions establish minimum protections for those suspected of im~
paired driving. Under either constitution, an officer must have
"probable cause" to believe that the driver is under the influence
before arresting him or requiring a blood test. In addition, the
manner of testing must be "reasonable," that is, testing must be
conducted according to established medical standards and be neither
violent nor brutal. Second, Virginia's implied consent law (§18.2-
268) governs the administration of the chemical tests as well as
the sanction for refusal. The constitutional protections along
with the testing procedures and requirements do protect the defend-
ant's rights. However, they also place restrictions on the appre-
hending police officers and may in some instances, as described
above, lead to such strictures that an avenue for avoiding a DUI
conviction is opened.

A final problem common to both alcohol and drug testing in-
volves impaired drivers who are apprehended as the result of a
crash. TFrequently, these drivers are injured, or at least possi-
bly injured, and receive immediate medical attention. Unfortunate-~
ly, because Virginia does not have a mandatory blood testing stat-
ute, the results of hospital-administered blood tests are not
usually reported. As one Richmond physician stated, an injury to
an impaired driver amounts to a "ticket to absolutien." Thus,
although a blood test is medically routine, the results are not
made available to the law enforcement communi*y on a routine basis

Other Intoxicants

Drug use and drug abuse are widespread in our society. The
consumption of illicit drugs, especially marijuana, has become
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commonplace, particularly among young people. Alcohol is also
frequentlj used in comblnat*on with marijuana or other drugs.
Licit prescription drugs, such as tranquilizers and antide-
pressants, and such over-the-counter drugs as cold remedies,
are also widely used and are often consumed in combination
with one another or with alcchol.

Millions of people in the United States use drugs other

than alcohol. Many commonly used substances have at least the
potential to impair the ability to drive safely, and many persons
drive after consuming potentially impairing drugs. These facts
suggest that drugs, both licit and illicit, present the potential
for causing traffic crashes and that Virginia should take action
to control the drug/crash problem. What is not yet known is the
precise extent to which drug use contributes to the occurrence of
traffic crashes.

Unlike alcohol, the case with a quantitative relationship
between drug concentrations in the body and impairment of driving
ability has not yet been established. Also, many drugs remain in
the blood long after initial use, making the results of blood tests
much less meaningful than in the case of alcohol. Marijuana, for
example, can be detected by a blcod test up to a week after its
use. Another problem with drug testing is the number and variety
of possible intoxicants. Although broad spectrum tests exist, the
drug testing process is more expensive than simple alcohol level
tests and the results are often ambiguous. The interaction of
various drugs when used with alcohol or each other is also poorly
understood and does not yet lend itself to the kind of quantitative
certainty that is taken for granted when dealing with alcohol.

This lack of quantitative certainty explains in large part why
Virginia, while prohibiting driving under the influence of intoxi-
cating drugs, does not permit chemical testing for the presence of
such drugs. In Virginia, a police officer who desires analytic re-
sults that could provide evidence of drug-impaired driving has a
number of more or less unsatisfactory options. First, he could
attempt to obtain a specimen over the driver's objections, as was
done in the case of alcohol before Virginia's implied consent
statute was enacted. However, this wculd raise serious issues of
public policy and may even be prohibited by the implied consent law,
since forcible testing is contrary to expressed legislative policy.
Second, an officer could attempt to persuade the driver to volun-
tarily provide a sample; however, a driver who finds himself sus-
pected of using drugs is unlikely to agree to such a voluntary test.
Third, the officer could forego chemical evidence of drug concen-
trations and rely solely on qualitative evidence such as driving
errors, impairment of physical capabilities, and inability to pass
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field sobriety tests. Such evidence is considered bty :rosecutors
to be weaker evidence in drug-impaired driving cases than test re-
sults, even though other evidence of impairment is a= their dis-
posal. Thus, in those cases where drug analyses cculd be of value
in proving guilt, the absence of an implied consent provision for
drug analysis could unnecessarily hendicap law eniorcement.

In any event, the analysis of blcod for drug concen*trations
requires expert testimony in court to interpret analytic findings
to provide legal evidence of impairment. This testimony is avail-
able only when the concentration of a particular drug is far above
that which is considered therapeutic or when it indicates that an
overdose has cccurred. Frequently, however, the evidence gained
from chemical analyses will be less conclusive. Thus, although
chemical tests for drugs are available, they presently have only

imited value as evidence in trials for drug-impaired driving.

Fecderal Drunken Driving Legislation

Table 7 givés a summary of two Congressional drunken driving
bills. The Senate bill was passed by a flcor vote on May 11, and
the House bill is still under consicderation. The bills require
states to implement certain drunken driving regulations in order
to qualify for highway safety incentive grants. The requirements
include many of the issues addressed in this booklet, i.e., a per

se law, mandatory jail sentences, administrative suspensicn of
licenses, etc.

Alternative Adjudication/Referral Systems

It should be noted at the outset that there is no best system
for adjudicating DUI cases. Different systems will be most effective
in different jurisdictions. All good systems are fair, efficient,
and effective. They dispose of a case rapidly, well under the S0
days required by Virginia law. They collect sufficient information
about each individual to create an appropriate sentence, especially
if a referral is in question. Their record systems are accurate,
complete, and economical, and they are maintained in such a way as
to be useful to individuals ocutside the court or outside the local-
ity. They aim at individualized dispositions rather than routine
processing. They monitor their dispositions and evaluate effective-
ness as a whole and in individual cases.
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Adjudication systems are produced jointly by attitudes of
the defense, the prosecution, and the judiciary. The worst
systems are those run solely by the defense bar (thcugh defense
cooperation is always necessary). Systems based on offering an
incentive of some kind are possibly better run by prosecutors,
and those based on coercion should be run by judges. All systems
should be monitored by the defense bar to ensure *hat the defen-
dant's rights are protected. BRasically, there are three systems
available for dealing with a drinking driver once he has been
apprehended.

The first system might be called the traditional approach
insofar as 1t takes elaborate precautions to protect the rights
cf the defendant, treating his case with the same thoroughness as
that of a felon. It includes several court appearances, full in-
vestigation prior to sentencing, and a direct order to cooperate
with a referral to rehabilitation.

For example, an arrested driver is immediately taken before
a magistrate for a probable cause hearing. If probable cause is
proven, the driver is bound over to the superior court and released
on bail. A prosecutor then investigates the case, takes testimony,
prepares a case, and files a bill of information. An arraignment
is scheduled. If the defendant pleads not guilty, he is scheduled
for trial, and plea bargaining is not encouraged. Upon a plea of
gullty or a guilty verdict from judge or jury, the judge makes a
finding of guilt and orders a presentence investigaticn. This
consists of a full diagnostic and background investigation filed
by a probation officer in a lengthy presentence investigation re-
port. At a sentencing hearing, the judge formally pronounces
sentence, including a referral to rehabilitation or education.
Drivers who successfully complete this program may apply to have
their licenses restored. Problem drinkers are placed on 6 months
supervised probation, during which time they see a probation officer
regularly and attend a therapy program. Their attendance in the
program is ensured by the judge's power to carry out a suspended
jail sentence. Because this system is lengthy, slow, and expensive,
it is used in very few jurisdictions.

Another type of system is the pretrial, or diversionary, system.
Based on open, formalized plea bargaining, such systems reward co-
operation with an "earned charge reduction”" or a final sentence re-
duction. This is somewhat like the early 1970's VASAF system that
was used in a few jurisdictions in the Commonwealth. At arraignment
the judge encouraged all defendants to plead not guilty, so that
they might participate in VASAP. Upon a plea of not guilty, the
defendant was given a date on which to reappear for a VASAP orien-
tation session, and on the same day a pretrial disposition confer-
ence. This occurred between 14 and 21 days after arraignment.
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Within that period the prosecutcr determined 1f the Zzfendant's
record made him eligible for VASAP. If so, the prcsecutor
offered a plea Darga*ﬁ by inserting a VASAP agreement form with
proposed charges and sanctions into the defendant's file, which
was then kept in the VASAP orientation office. Decisions as to
rlea bargain offers were routine and nondiscreticnary.

The VASAP staff worked for the prosecutors in a manner simi-
lar to that of presentence investigators. At the orientation
sessicn, where a group of defendants would appear, VASAP case
coordinators administered an alcohol screening questionnaire. A
film explained the VASAP process while the questionnaires were
scored and rehabilitation assignments determined by case coordina-
tors, who then met individually with the defendants to explain
the terms of the pleaz agreement. Ccoperation saved the defendant
from loss of license or a possible jail sentence. He would even-
tually plead guilty to a lesser offense not related to alcohol.
The defendant signed the contract and was given written notice of
his rehabilitation assignment and of what would happen if he broke
the agreement.

Whether they accepted the bargain or not, all defendants
attended a pretrial disposition ccnference, where the judge re-
peated the terms of the agreement, ensured that agreement was
voluntary and knowing, and set a final disposition date within
about 60 days. Those who continued to plead not guilty were sched-
uled for trial, where, if found guilty, they would be convicted of
the original charge of DUI, lose their licenses for at least 6
months, and be ordered under probation to attend the appropriate
rehabilitation program. Noncompliance with the VASAP agreement
alsc resulted in trial.

This system was developed in response to an enormous number
of requests for trials caused by legislation requiring a mandatory
6-month suspension of driving privileges. The courts could not
conduct the trials within the period required by speedy trial
guidelines and chose this system over informal plea bargaining or
mass dismissals. The system enabled the courts to increase their
case loads while reducing the number of judges and prosecutors in-
volved. It alsc encouraged more than 90% cof the defendants to
voluntarily accept a referral to rehabilitation. The great weak-

ress of this system was that it failed to result in an official
record of conviction for an alcohol-related driving offense. How-
ever, under the new DUI laws, a person is convicted of DUI prior
to enterlng a rehabilitation program. Under this system, there
may be a disincentive to enter the rehabilitation program because
a defendant would be unwilling to go through the program merely to
keep his license or get a restricted license. So there may be a
return to the first, traditional system described above.
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The final method of adjudication involves delegzting routine
pPleas and dispositions to parajudicials. These systams are often
assoclated with formalized plea bargaining through a pretrial dis-
position hearing. For example, many jurisdictions are faced with
a large backlog of cases and public dislike of informal plea bar-
gaining. An alternative is to implement a pretrial disposition
system at which a judicial officer presides over a negotiation be-
tween defense and prosecution, seeking acceptance of a referral to
rehabilitation in exchange for a reduced charge. The referral path
is based on records of the current offense and prior offenses, and
if the defendant agrees to the bargain, it will then be reviewed
and the plea accepted by an official judge. This system guarantees
the judicial presence but does not require judges to commit their
time to full-fledged hearings. Judicial officers can be either

private attcrneys paid on a daily basis or specially trained, full-
time staff,

Although this system eliminates backlogs and formalized plea
bargaining, the degree to which it delegates judicial sentencing
authority creates some anxiety amcng judges.

Assuming that there was such a thing as an ideal adjudication
system, it would still be difficult to get local courts to adopt
it. Local courts are like 1living organisms, responding to numerous
local, state, and legal pressures on an almost daily basis, working
out compromises between what they want to do and what they have to
do. The best recommendation about the best system, therefore, is
to have local courts design their own systems on the basis of the
available information and according to criteria for measuring
fairness, efficiency, and effectiveness.
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APPENDIXES

APPENDIX A
CODE OF VIRGINIA

—~ DRIVING A MOTOR VEHICLE WHILE INTOXICATED —

CHAPTER 1.
CrimMes InvorLving IEaLTH AND SAFETY.
Article 2. ' See.
Driving Motor Vehicle, etc., 18.2.271.1. Probatgon. education and rehabili-
While Intoxicated. tation of person charged; person
convicted under law of another
Sec. o ) . state.
18.2:268. D"‘xzﬁe?ﬂ:’%c:&}g?‘e' engine, etc, 18.2-272. Driving after forfeiture of license.

18.2267. Analysis of breath to determine |52 213 Report of conviction to Division of

alesholic content of blood. Motor Vehicles.
18.2-268. Use of chemical test to determine Article 3.
alcoholic  content of  blood;
procedure;  qualifications and Transporting Dangerous
liability of person withdrawing - Articles,
blood; costs; evidence; suspension  18.2-274. Definitions.
of license for refusal to submit to  18.2-275. Unlawful to transport dangerous
test; localities authorized to adopt articles except as prescribed;
paralilel provisions. ' penalty for violation.
18.2-269. Presumptions from alcoholic content 18.2-276. Enforcement.

of blood. 18.2:277. Article not to preclude exercise of
18.2-270. Penaity for driving while intoxicated; othgr reguiatory powers.

subsequent offense; prior 18.2-278. Exceptions.

conviction.

18.2-271. Same; forfeiture of driver's license;
suspension of sentence.

ARTICLE 2.
Driving Motor Vehicle, cte., While hitoricated.

§ 18.2-266. Driving motor vehicle, engine, etc., while intoxicated. — It shall
be unlawful for any person to drive or operate any motor vehicle, engine or train
while under the influence of alcohol, or while under the influence of any narcotic
drug or any other self-administered intoxicant or drug of whatsoever nature. For
the purposes of this section, the term “‘motor vehicle”’ shall include pedal bicycles
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with helper motors, while 0§)erated on the public highwa;s of this State. (Code
1950, § 18.1-54; 1960, c. 358; 1975, cc. 14, 15; 1977, c. 637))

§ 18.2-267. Analysis of breath to determine alcoholic content of blood.
—{a) Anyv person who is suspected of a violation of § 18.2-266 shall be entitled,
if such equipment be available, to have his breath analvzed to determine the
probable alcoholic content of his blood. Such breath may be analvzed by anyv
police officer of the Commonwealth. or of any countv, citv or town. or by anv
men;ber of the sheri{f’s department of anyv county, in the normal discharge of
his duties.

(b) The Department of General Services, Division of Consolidated Laboratory
Services shall determine the proper method and equipment to be used in
analyzing breath samples taken pursuant to this section and shall advise the
respective police and sheriff’s departments of the same.

{c) Any person who has been stopped by a police officer of the Commonwealth,
or of any county, city or town, or gy any member of the sheriff’s department
of any county and is suspected by such officer to be guilty of a violation of
§18.2-266, shall have the right to refuse to permit his breath to be so analyzed,
and his failure to permit such analysis shall not be evidence in any prosecution
under § 18.2-266, provided, however, that nothing in this section shall be
construed as limiting in any manner the provisions of § 18.2-268.

(d) Whenever the breath sample so taken and analyzed indicates that there is
alcohol present in the blood of tﬁe erson from whom the breath was taken, the
officer may charge such person for the violation of § 18.2-266, or a similar
ordinance of a county, city or town wherein the arrest is made. Any person so
charged shall then be subject to the provisions of § 18.2-268, or of a similar
ordinance of a county, city or town.

(e) The results of such breath analysis shall not be admitted into evidence in
any prosecution under § 18.2-266, the purpose of this section being to permit a
preliminary analysis of the alcoholic content of the blood of a person suspected
of having violated the provisions of § 18.2-266. '

(f) Police officers or members of any sheriff’s department shall, upon stoppin
any person suspected of having violated the provisions of § 18.2-266, advise suc
person of his rights under the provisions of this section. (Code 1350, § 18.1-54.1;
1970, c. 511; 1975, cc. 14, 15; 1979, c. 717))

§ 18.2-268. Use of chemical test to determine alcoholic content of blood;
procedure; qualifications and liability of person withdrawing blood;
costs; evidence; suspension of license for refusal to submit to test; local-
ities authorized to adopt parallel provisions. — (a) As used in this section
“license” means any operator's, chauffeur’s or learner’s permit or license
authorizing the operation of a motor vehicle upon the highways.

(b) Any person whether licensed by Virginia or not, who operates a motor
vehicle uion a public highway in this Commonwealth on and after January one,
nineteen hundred seventy-three, shall be deemed thereby, as a condition ot such
operation, to have consented to have a sample of his blood or breath taken for
a chemical test to determine the alcoholic content of his blood, if such person is
arrested for violation of § 18.2-266 or of'a similar ordinance of any county, cit
or town within two hours of the alleged offense. Any person so arreste shaﬁ
elect to have either the breath or blood sample taken, but not both. It shall not
be a matter of defense that either test is not available,

(c) If a person after being arrested for a violation of § 18.2-266 or of a similar
ordinance of any county, city or town and after having been advised by the
arresting officer that a person who operates a motor vehicle upon a public
highway in this Commonwealth shall be deemed thereby, as a condition of such
operation, to have consented to have a sample of his blood or breath taken for
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a chemical test to determine the alcoholic content of his blood, and that the
unreasonable refusal to do so constitutes grounds for the revocation of the
privilege of operating a motor vehicle upon the highways of this Commonwealth,
then refuses to permit the taking of a sample of his blood or breath for such
tests, the arresting officer shall take the person arrested before a committing
magistrate and if Ee does again so refuse after having been further advised by
such magistrate of the law requiring a blood or breath test to be taken and the
penalty for refusal, and so declares again his refusal in writing ugon a form
provided by the Division of Consolidated Laboratory Services (hereinafter
referred to as Division), or refuses or fails to so declare in writing and such fact
is certified as prescribed in paragraph (j), then no blood or breath sample shall
be taken even though he may thereafter request same.

(d) Only a physician, registered professional nurse, graduate laboratory
technician or a technician or nurse designated by order of a circuit court acting
upon the recommendation of a licensed physician, using soap and water to
cleanse the part of the body from which the blood is taken and using instruments
sterilized by the accepted steam sterilizer or some other sterilizer which will not
affect the accuracy of the test, or using chemically clean sterile disposable
syringes, shall withdraw blood for the purpose of determining the alcoholic
content thereof. No civil liability shall attach to any person authorized to
withdraw blood as provided herein as a result of the act of withdrawing blood
from any person submitting thereto, provided the blood was withdrawn
according to recognized medical Erocedures; and provided further that the
foregoing shall not relieve any such person ftom liability for negligence in the
withdrawing of any blood sample.

(d1) Portions of the blood sample so withdrawn shall be placed in each of two
vials provided by the Division which vials shall be sealed and labeled by the
person taking the sample or at his direction, showing on each the name of the
accused, the name of tﬁe person taking the blood sample, and the date and time
the blood sample was taken. The vials shall be placed in two containers provided
by the Division, which containers shall be sea?ed so as not to allow tampering
with the contents. The arresting or accompanying officer shall take possession
of the two containers holding the vials as soon as the vials are placed in such
containers and sealed, and shall transport or mail one of the vials forthwith to
the Division. The officer taking possession of the other container (hereinafter
referred to as second container) shall, immediately after taking possession of the
second container give to the accused a form provided by the Division which shall
set forth the procedure to obtain an independent analysis of the blood in the
second container, and a list of those laboratories and their addresses, approved
by the Division; such form shall contain a space for the accused or his counsel
to direct the officer possessing such second container to forward that container
to such approved laboratory for analysis, if desired. The officer having the
second container, after delivery of the form referred to in the preceding sentence
(unless at that time directed by the accused in writing on such form to forward
the second container to an approved laboratory of the accused’s choice, in which
event the officer shall do so) shall deliver the second container to the chief police
officer of the county, city or town in which the case will be heard, and the chief
police officer who receives the same shall keep it in his possession for a period
of seventy-two hours, during which time the accused or his coudsel may, in
writing, on the form provided hereinabove, direct the chief police officer having
possession of the second container to mail it to the laboratory of the accused’s
choice chosen from the approved list. As used in this section, the term “chief
police officer”” shall mean the sheriff in any county not having a chief of police,
the chief of police of any county having a chief of police, the chief of police of
{.)he citydor the sergeant or chief of pohce of the town in which the charge will

e heard.

(d2) The testing of the contents of the second container shall be made in the

same manner as hereafter set forth concerning the procedure to be followed by

A-3

1_!\‘\

s



§ 18.2-268 CRIMES INVOLVING HEALTH AND SAFETY § 18.2-268

the Division, and all procedures established herein for transmittal, testing and
admission of the result in the trial of the case shall be the same as for the sample
sent to the Division.

(d3) A fee not to exceed fifteen dollars shall be allowed the approved
laboratory for making the analysis of the second blood sample which fee shall
be paid out of the appropriation for criminal charges. If the person whose blood
sample was withdrawn is subsequently convicted for violation of § 18.2-266, or
of a similar ordinance of any county, city or town, the fee charged by the
laboratory for testing the blood sample shall be taxed as part of the costs of the
criminal case and shall be paid into the general fund of the State Treasury.

(d4) If the chief police officer having possession of the second container is not
directed as herein provided to mail it within seventy-two hours after receiving
the container then the officer shall destroy such container.

(e) Upon receipt of the blood sample forwarded to the Division for analysis,
the Division shall cause it to be examined for alcoholic content and the Director
of the Division or his designated representative shall execute a certificate which
shall indicate the name of the accused, the date, time and by whom the blood
sample was received and examined, a statement that the container seal had not
been broken or otherwise tampered with, a statement that the container was one
}I)‘rovided by the Division and a statement of the alcoholic content of the sample.

he certificate attached to the vial from which the blood sample examined was
taken shall be returned to the clerk of the court in which the charge will be heard.
The certificate attached to the container forwarded on behalf of the accused
shall also be returned to the clerk of the coust in which the charge will be heard,
and such certificate shall be admissible in evidence when attested by the
patholoiist or by the supervisor of the laboratory approved by the Division.

(f) When any blood sample taken in accordance with the provisions of this
section is forwarded for analysis to the Division, a report of the results of such
analysis shall be made and filed in that office. Upon proper identification of the
vial into which the blood sample was placed, the certificate as provided for in this
section shall, when duly attested by tﬁe Director of the Division or his designated
representative, be admissible in any court, in any criminal or civil proceeding, as
evidence of the facts therein stated and of the results of such analysis.

{(g) Upon the request of the person whose blood or breath sample was taken
for a chemical test to determine the alcoholic content of his blood, the results of
such test or tests shall be made available to him.

(h) A fee not exceeding ten dollars shall be allowed the person withdrawing
a blood sample in accordance with this section, which fee shall be paid out of the
appropriation for criminal charges. If the person whose blood sample was
withdrawn is subsequently convicted for violation of § 18.2-266 or of a similar
ordinance of any county, city or town, or is placed under the purview of a
probational, educational, or rehabilitational program as set forth in § 18.2-271.1,
the amount charged by the Ferson withdrawing the sample shall be taxed as part
of the costs of the criminal case and shall be paid into the general fund of the
State Treasury. :

(i) In any trial for a violation of § 18.2-266 of the Code or of a similar ordinance
of any county, city or town, this section shall not otherwise limit the introduction
of any relevant evidence bearing upon any question at issue before the court,
and the court shall, regardless of the resufé of the blood or breath test or tests,
if any, consider such other relevant evidence of the condition of the accused as
shall be admissible in evidence. The failure of an accused to permit a sample of
his blood or breath to be taken for a chemical test to determine the alcoholic
content of his blood is not evidence and shall not be subject to comment by the
Commonwealth at the trial of the case, except in rebuttal’; nor shall the fact that
a blood or breath test had been offered the accused be evidence or the subject
of comment by the Commonwealth, except in rebuttal.

() The form referred to in paragraph (c) shall contain a brief statement of the
law requiring the taking of a blood or breath sample and the penalty for refusal,

A=l
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declaration of refusal and lines for the signature of the person from whom the
blood or breath sample is sought, the date and the signature of a witness to the
signing. If such person refuses or fails to execute such declaration, the
committing justice, clerk or assistant clerk shall certify such fact, and that the
committing justice, clerk or assistant clerk advised the person arrested that such
refusal or tJaiIure, if found to be unreasonable, constitutes grounds for the
revocation of such person’s license to drive. The committinﬁ or issuing justice,
clerk or assistant clerk shall forthwith issue a warrant charging the person
refusing to take the test to determine the alcoholic content of his blood, with
violation of this section. The warrant shall be executed in the same manner as
criminal warrants. Venue for the trial of the warrant shall lie in the court of the
county or city in which the offense of driving under the influence of intoxicants
is to be tried.

(k) The executed declaration of refusal or the certificate of the committing
justice, as the case may be, shall be attached to the warrant and shall be
forwarded by the committing justice, clerk or assistant clerk to the court in
which the offense of driving under the influence of intoxicants shall be tried.

() When the court receives the declaration of refusal or certificate referred
to in paragraph (k) together with the warrant charging the defendant with
refusing to submit to having a sample of his blood or breath taken for the
determination of the alcoholic content of his blood, the court shall fix a date for
the trial of the warrant, at such time as the court shall designate, but subsequent
to the defendant’s criminal trial for driving under the influence of intoxicants.

(m) The declaration of refusal or certificate under paragraph (k), as the case
may be, shall be prima facie evidence that the defendant refused to submit to
the taking of a sample of his blood or breath to determine the alcoholic content
of his blood as provided hereinabove. However, this shall not be deemed to
ﬁrohibit the defendant from introducing on his behalf evidence of the basis for

is refusal to submit to the taking of a sample of his blood or breath to determine
the alcoholic content of his blood. The court shall determine the reasonableness
of such refusal.

(n) If the court shall find the defendant guilty as charged in the warrant, the
court shall suspend the defendant’s license for a period of ninety days for a first
offense and for six months for a second or subsequent offense or refusal within
one year of the first or other such refusals; the time shall be computed as
follows: the date of the first offense and the date of the second or subsequent
offense; provided. that if the defendant shall plead guilty to a violation of
§ 18.2-266, or of a similar ordinance of a county, city or town, the court may dis-
miss the warrant.

(0) The court shall forward the defendant’s license to the Commissioner of the
Division of Motor Vehicles of Virginia as in other cases of similar nature for
suspension of license unless, however, the defendant shall appeal his conviction
in which case the court shall return the license to the defendant upon his appeal
being perfected.

(p) The procedure for appeal and trial shall be the same as provided by law for
misdemeanors; if requested by either party, trial by jury shall be as provided in
article 4 of chapter 15 (§ 19.2-260 et seq.) of Title 19.2, and the Commonwealth
shall be required to prove its case beyond a reasonable doubt.

(q) No person arrested for a violation of § 18.2-266 or a similar ordinance of
any county, city or town shall be required to execute in favor of any person or
corporation a waiver or release of liability in connection with the withdrawal of
g!oogi and as a condition precedent to the withdrawal of blood as provided for

erein,

(r) The court or the jury trying the case shall determine the innocence or the
guilt of the defendant from a‘l the evidence concerning his condition at the time
of the alleged offense.

(r1) Chemical analysis of a person’s breath, to be considered valid under the
provisions of this section, shalFbe performed by an individual possessing a valid
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license to conduet such tests, with a type of equipment and in accordance with
the methods approved by the Division. Such breath-testing equipment shall be
tested for its accuracy by the Division at least once every six months.

The Division is direrted to establish a training program for all individuals who
are to administer the breath tests, of at least forty hours of instruction in the
oFer:\tion of the breath-test equig)ment and the administration of such tests.
Upon the successful completion of the training program the Division may issue
a iicense to the individua& operator indicating that ﬁe has completed the course
and is authorized to conduct a breath-test analysis. Licenses previously issued
gy the State Health Commissioner shall continue to be valid until the expiration

ate.

Any individual conducting a hreath test under the provisions of this section
and as authorized by the Division shall issue a certificate which will indicate that
the test was conducted in accordance with the manufacturer’s specifications, the
equipment on which the breath test was conducted has been tested within the
past six months and has been found to be accurate, the name of the accused, the
date, the time the sample was taken from the accused, the alcoholic content of
the sample, and by whom the sample was examined. The certificate, as provided
for in this section, when duly attested by the authorized individual conducting
the breath test, shall be admissible in any court in any criminal proceeding as
evidence of the alcoholic content of the blood of the accused. In no case may the
officer making the arrest, or anyone with him at the time of the arrest, or anyone
participating in the arrest of the accused, make the breath test or analyze the
resultsdthereof. A copy of such certificate shall be forthwith delivered to the
accused.

(s) The steps herein set, forth-relating to the taking, handling, identification,
and disposition of blood or breath samples are procedural in nature and not
substantive. Substantial compliance therewith shall be deemed to be sufficient.
Failure to comply with any one or more of such steps or portions thereof, or a
variance in the results of the two blood tests shall not of itself be grounds for
finding the defendant not guilty, but shall go to the weight of the evidence and
shall be considered as set forth above with all the evidence in the case, provided
that the defendant shall have the right to introduce evidence on his own behalf
to show noncomgliance with the aforesaid procedure or any part thereof, and
that as a result his rights were prejudiced.

(t) The governing bodies of the several counties, cities and towns are
authorized to adopt ordinances paralleling the provisions of (a) through (s) of this
section. (Code 1950, § 18.1-55.1; 1964, c. 240; 1966, c. 635; 1970, c. 622; 1972, cc.
741, 756; 1973, ¢. 511; 1974, c. 591; 1975, cc. 14, 15, 587; 1977, cc. 638, 659; 1978,
c. 593; 1979, cc. 717, 728.)

§ 18.2-269. Presumptions from alcoholic content of blood. — In any
prosecution for a violation of § 18.2-266, or any similar ordinance of any county,
city or town, the amount of alcohol in the blood of the accused at the time of the
alleged offense as indicated by a chemical analysis of a sample of the accused's
blood or breath to determine the alcoholic content of his blood in accordance with
the provisions of §& 18.2-266 shall give rise to the following rebuttable
presumptions:

(1) If there was at that time 0.05 percent or less by weight by volume of
alcohol in the accused’s blood, it shal? be presumed that the accused was not
under the influence of alcoholie intoxicants;

(2) 1f there was at that time in excess of 0.05 percent but less than 0.10 percent
by weight by volume of alcohol in the accused’s blood, such facts shall not give
rise to any presumption that the accused was or was not under the influence of
alcoholic intoxicants, but such facts may be considered with other competent
evidence in determining the guilt or innocence of the accused;

(3) If there was at that time 0.10 percent or more by weight by volume of
aleohol in the aceused’s blood, it shall be presumed that the accused was under

A-86



§ 18.2-270 SEHLECTED MOTOR VEHICLE LAWS § 18.2-271.1

the influence of alcoholic intoxicants. (Code 1950, § 18.1-57; 1960, c. 358; 1964,
c. 240; 1966, c. 636; 1972, c. 757; 1973, c. 459; 1975, cc. 14, 15; 1977, c. 638))

§ 18.2-270. Penalty for driving while intoxicated; subsequent offense: prior
conviction. — Any person violating any provision of § 18.2-266 shall be guilty
of a Class 2 misdemeanor.

Any person convicted within any ()period of ten years of a second or other
subsequent offense under § 18.2-266, or convicted of a first offense under §
18.2-236 after having been convicted within a period of ten years prior thereto
of an offense under former § 18.1-54 (formerly § 18-75), shall be punishable by
a fine of not less than two hundred dollars nor more than one thousand dollars
and by confinement in jail for not less than one month nor more than one year.

For the purpose of this section a conviction or finding of not innocent in the
case of a juvenile under the provisions of § 18.2-266, former § 18.1-54 (formerly
§ 18-75), the ordinance of any county, city or town in this State or the laws of
any other state substantially similar to the provisions of §§ 18.2-266 through
18.2-269 of this Code, shall be considered a prior conviction. (Code 1950, § 18.1-58;
1960, c. 358; 1962, c. 302; 1975, cc. 14, 153‘

§ 18.2-271. Same; forfeiture of driver’'s license; suspension of sentence. —
The judgment of conviction, or finding of not innocent in the case of a juvenile,
if for a first offense under § 18.2-266, or for a similar offense under any county
city or town ordinance, shall of itself operate to deprive the person so convicted
or found not innocent of the right to drive or operate any motor vehicle, engine
or train in this State for a period of not less than six months nor more than one
year in the discretion of the court from the date of such judgment, and if for
a second or other subsequent offense within ten years thereof for a period of
three years from the date of the judgment of conviction or finding of not
innocent thereof, any such period in either case to run consecutively with any
period of suspension for faifure to permit a blood or breath sample to be taken
as required by § 18.2-268. If any person has heretofore been convicted or found
not innocent of violating any similar act of this State and thereafter is convicted
or found not innocent of violating the provisions of § 18.2-266, such conviction
or finding shall for the purpose of this section and § 18.2-270 be a subsequent
offense and shall be punished accordingly; and the court may, in its discretion
suspend the sentence during the good behavior of the person convicted or found
not innocent. (Code 1950, § 18.1-59; 1960, c. 358; 1962, c. 625; 1964, c. 240; 1972,
c. 757; 1975, cc. 14, 15)

§ 18.2-271.1. Probation, education and rehabilitation of person charged;
person convicted under law of another state. — (a) Any person charged with
a violation of § 18.2-266, or any ordinance of a county, city or town similar to the
provisions thereof, or any second or other subsequent offense thereunder, may
upon a plea of guilty or after hearing evidence which is sufficient in law to give
rise to a finding of guilt, with leave of court or upon court order, with or without
a finding of guilt by the court or jury. enter into an aleohol safety action
program, or a driver alcohol rehabilitation program or such other alcohol
rehabilitation program as may in the opinion of the court be best suited to the
needs of such person, in the judicial district in which such charge is brought or
in any other judicial district upon such terms and conditions as the court may
set forth. In the determination of the eligibility of such person to enter such a
program, the court shall consider his prior record of participation in any other
alcohol rehabilitation program.

(al) The court shall require the person entering such program under the
provisions of this section to pay a fee of not more than two hundred dollars, a
reasonable portion of which as may be determined by the Director of the
Department of Transportation Safety, but not to exceed twenty dollars, shall be
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forwarded to be deposited with the State Treasurer for expenditure by the
Department of Transportation Safety for administration of driver alcohol
rehabilitation programs, and the balance shall be held in a separate fund for local
administration of driver alcohol rehabilitation programs. Notwithstanding any
other provision of law requiring a conviction prior to the imposition of court
costs, the court may require all persons entering such program under the
grovisions of this section to pay al? costs of the proceeding which would have

een payable by such person upon a conviction of a violation of § 18.2-266, or any
ordinance of a county, city or town similar to the provisions thereof. In addition,
such fees as may reasonably be required of defendants referred for extended
treatment under any such program may be charged.

(b) If the court finds that such person is not eligible for such program or
violates any of the conditions set forth by the court in entering such program,
the court shall dispose of the case as if no program had been entered. If the court
finds that such person has complied with its order and has completed such
program successfully, such com ?iance may be accepted by the court in lieu of
a conviction under § 18.2-266 andpthe requirements specifieg in § 18.2-271, or the
court may amend the warrant and find such person guilty of such other
violations of the traffic laws as the evidence may sgow and assess such fines and
costs for such offense as required by law. Appeals from any such disposition or
finding shall be allowed as provided gy law. The time within which an appeal may
be taken shall be calculated from the date final disposition or finding was made.

(b1) Any person who has been convicted in another state of the violation of a
law of such state similar to § 18.2-266, and whose privilege to operate a motor
vehicle in this State is subject to revocation under the provisions of § 46.1-417,
may petition the general district court of. the county or city in which he resides
that he be given probation and assigned to a program as provided in subsection
(a) of this section. If the court shall find that such person would have qualified
therefor if he had been charged in this State for a violation of § 18.2-266, the
court shall grant the petition, and restore such person’s privilege to operate a
motor vehicle in this State, or if unrevoked, stay any forthcoming order of the
Commissioner of the Division of Motor Vehicles revoking such privilege. A copy
of the order granting the petition shall be forthwith sent to the Commissioner
of the Division of Motor Vehicles. Upon the granting of the petition and entry
of the order, the driving privilege of such person shall be restored upon condition
that he comply with the order or further orders of the court. If such person
violates any condition set out by the court, the court may revoke his driving
privilege. Upon satisfactory completion of the program, the court may restore
such privilege without condition. In case of either revocation or unconditional
restoration of such privilege, the court shall forthwith send a copy of its order
to the Commissioner of the Division of Motor Vehicles.

(b2) The court shall have jurisdiction over any person entering such program
under any provision of this section until such time as the case has been disposed
of by either successful completion of the program, or revocation due to
ineligibility or violation of a condition or conditions imposed by the court;
whichever shall first occur. Revocation proceedings shaﬁ be commenced by
notice to show cause why the court shoukfnot revoke the privilege afforded by
this section. Such notice shall be made by first class mail to the last known
address of such person, and shall direct such person to appear before the court
in response thereto on a date contained in such notice, wgich shall not be less
than ten days from the date of mailing of the notice. Failure to appear in
response to such notice shall of itself be grounds for revocation of such privilege.

(c) The State Treasurer or any city or county is authorized to accept any gifts
or bequests of money or property, and any grant, loan, service, payment or
property from any source, including the federal government, for the purpose of
driver alcohol education. Any such gifts, bequests, grants, loans or payments
shall be deposited in the separate fund provided in (al) hereof.
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3 18.2-272 SELECTED MOTOR VEHICLE LAWS § 18.2-274

(d) The Department of Transportation Safety, or any county, city, town, or
cities or any combination therco} may establish and, if established, shall operate
in accordance with the standards and criteria required by this subsection alcohol
safety action programs or driver alcohol treatment and rehabilitation programs
or driver alcohol education programs in connection with highway safety. The
Department of Transportation Safety and the Department of Mental Health and
Mental Retardation shall establish standards and eriteria for the implementation
and operation of such programs. The Department of Transportation Safety shall
establish criteria for the modalities of administration of such programs, as well
as public information, accounting procedures and allocation of funds. Funds paid
to the State hereunder shall be utilized by the Department of Transportation
Safety to offset the costs of State programs and local programs run in
conjunction with any county. city or town. The Department of Transportation
Safety shall submit an annual report as to actions taken at the close of each
calendar year to the Governor and the General Assembly.

(e) Nothing in this section shall be construed to prevent the exercise by a court
of its authoritv to make anv lawful disposition of a charge of a violation of
§ 18.2-266 or a similar offense under any county, city or town ordinance.
(1975, ¢. 601: 1976, cc. 612, 691; 1977, c. 240; 1978, c. 352; 1979, c. 353.)

§ 18.2-272. Driving after forfeiture of license. — If any person so convicted
shall, during the time for which he is deprived of his right so to do, drive or
operate any motor vehicle, engine or train in this State, he shall be guilty of a
misdemeanor and shall he con%ined in jail not less than ten days nor more than
six months and may in addition be fined not exceeding five hundred dollars; but
nothing in this section or §§ 18.2-266, 18.2-270 or 18.2-271, shall be construed as
conflicting with or repealing any ordinance or resolution of any city, town or
county which restricts still further the right of such persons to drive or operate
agy)r such vehicle or conveyance. (Code 1950, § 18.1-60; 1960, c. 358; 1975, cc. 14,
15.

§ 18.2-273. Report of conviction to Division of Motor Vehicles. — The clerk
of eve?' court of record and the judge of every court not of record shall, within
thirty days after final conviction of any person in his court under the provisions
of this article, report the fact thereof and the name, post-office address and
street address of such person, together with the license plate number on the
vehicle operated by such person to the Commissioner of the Division of Motor
Vehicles who shall preserve a record thereof in his office. {Code 1950, § 18.1-61;
1960, c. 358; 1975, cc. 14, 15.)
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APPENDIX B
JULY 1, 1982 CHANGES IN DUI LAW

1982 REGULAR SESSION
CHAPTER 301

A Act ro amend aad reenact 8§ 18.2-36, 18.2-270. 18.2-27], 182-271.1 and 46.1-417 of the
Code  of Viepuua., relafirg Lo penaltios  for mvoluniary  manslaghiter;  reltabiitation
pravrons. feos and peralties for driving under the influence of alcohol or other drugs.

{H 938

Approved APK " 1957

Be it enacted by the General Assembly of Virginia:

1. That §§ 18.2-36, 18.2-270, 1R.2-271, 18.2-271.1 and 46.1-417 of the Code of Virginia are
amended and reenacted as follows:

§ 18.2-36. How involuntary manslaughter punished.~Involuntary manslaughter s
punishable as a Class & 5 felony.

§ 18.2-270. Penaity for driving while intoxicated: subsequent offense: prior conviction.—
Any person violating any provision of § 18.2-266 shall be guilty of a Class 2 7
misdemeanor. .

Any person convicted within any period of ten of a second offense within less than five
years after a second of other subsequent offense under § or convicted of a first
offense under § 18.2-2f6 afler havirg heen convicted within a period of ten years prior
thereto of an offense under former § 18-1-54 § 18-78); shall be punishable by a
fine of not less than twe hundred delars $200 nor more than ome thousand deHars $/.000
and by confinement in jail for not less than one month nor more than one year.
Forty-eight hours of such confinemen: shall be a mandatory, minimum sentence not
subject to suspension by the court. Any personm convicted of a second offense within a
period of five to ten years of a first offense under § 18.2-266 shall be punishable by a fine
of not less than £200 nor more !h_aﬂ. 51,000 and by confinement in jail for not less than
one month nor more than one vear!’ Anv person convicted of a third offense or subsequent
offense within ten years of an offense under § 18.2-266 shall be punishable by a fine of
not less than $500 nor more than $1,000 and by confinement in jail for- not less than two
months nor more than one year. [Thirty days of such confinement shall be a mandatory,

minimum sentence not bject to D fe by the court if the third or subsequent
offense occurs within less than five years. Ten days of such confinement shail be a
mandatory. minimum ¢ not bject to susp Z by the court if the third or

subsequent offense occurs within a period of five to ter years of a first offense.

For the purpose of this section a conviction or finding of not innocent in the case of a
juvenile under the provisions of § 18.2-266, former § 18.1-54 (formerly § 18-75), the
ordinance of any county, city or town in this State or the laws of any other state
substantially similar to the provisions of §§ 18.2-266 through 18.2-269 of this Code, shail be
considercd a prior conviction.

§ 18.2-271. Same; forfeiture of driver's license; suspension of sentence.- Except as
provided in § 18.2-271.1, the judgment of conviction : er finding of net inrecent in the case
of a juvenile: if for a first offense under § 18.2-266, or for a similar offense under any
county. city or town ordinance, shall of itself operate to deprive the person so convicted o
found net innecent of the right privilege to drive or operate any motor vehicle, engine or
train in this State the Commonwecith for a period of aet less thaa Six months ner mere
than one year in the diseretion of the court from the date of such judgment . and . If
such canviction is {or a second or other subsequent offense (i) within ten five years thereaf
of a first offense convietion under § 18.2-266 such person's license to operate o motor
vehicle. engine or tramm shall be suspended for a period of three years or. (u) within five
to ten vears of a first offense conviction under § 18.2-266 such person's license to operate
a motor vehicle. engine or train shall be suspended for a period of tuo vears from the
date of the judgment of conviction a¢ finding of net innecent thereol . Any such period of
license suspension. In either anmy case to shail Tun consecutively with any period of
suspension f{or faiture to permit a biond or breath sampie to be taken as required by §
18.2-268. If any person has heretofore been convicted or found not innocent in the case of
a juvenile 0f viclating any similar act of this State in the Commonweaith or anyv other
statc and thereafter is convicled or {eund net innecent of violating the provisions of §
18.2-266, such conviction or finding shall for the purpose of this section and § 18.2-270 be a
subsequent offense and shail be punished accordingly : and the eceurt may- in .ils diseretion,
surpend the sentence during the pood behavior of the person convieted or feund net
innocent . Siv runnths of any heense suspension or revocation imposed pursuant to this
section for a first offense conviction may be suspended. in whole or i part by the court
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upon the rntry of such person convicted imto and the successful completion of a prograrm
pursuarnt to § 18.2-271.1 Upon a second conviction. the court may not suspend more than
Lwo years of such liconse suspension or revocation if such second conviction occurred less
than five years after a previous conviction under § [8.2-270. nor more than one year if
such second conviction occurred five to ten years after a previous conviction. lpon a
third conviction of a violation of § 18.2-266, such person shall not be eligible for
participation in a program pursnant to § 18.2-271.1.

§ 18.2.271.1. Probatinn, education and rehabilitation of person convicted; person
convicted under law of another state.—(2) Any person charged with convicted of a violation
of § 18.2.266, or any ordinance of 2 county, city or town similar to the provisions thereof,
or any second eo¢ other subsaquent offense thereunder, may upos a plea of guilty or after
hear-mgeu;deaeewh;eh\ssumemn&mlaw&egweﬁse&eaﬁndmgesgmn.wxmleaveot
court or upon court order, with or withowt a finding of guilt by the court of jury enter
into an aicohol safety action program, or a driver alcohoi rehabilitation program or such
other alcohol rehabilitation program as may in the opinion of the court be best suited to
the needs of such person, in the judicial district in which such charge is brought or in any
other judicial district upon such terms and conditions as the court may set forth. In the
determination of the eligibility of such person to enter such a program, the court shail
consider his prior record of participation in any other alcohol rehabilitation program. If
such person has never entered into or been committed to a driver ailcohol safety action
program or driver alcohol rehabilitation program or similar rehabilitation or education
program, in keeping with the procedures provided for in this section, and upon motion of
the accused or his counsel, the court shall give mature consideration (o the needs of such
person in determining whether he be ailowed to enter such program ; and: upea
completion of the program suecessfully. whether the warrant should be amended as
pravided in (b) hereef .

(al) The court shall require the person entering such program under the provisions of
this section to pay a fee of twe hundred deHars 250 , a reasonable portion of which as
may be determined by the Director of the Department of Transportation Safety, but not to
exceed twenty doilars, shall be forwarded to be deposited with the State Treasurer for
expenditure by the Department of Transportation Safety for administration of driver alcohol
rehabilitation programs, and the balance shall be heid in a separate fund for local
administration of driver alcohol rehabilitation programs. Upon a positive finding that the
defendant is indigent, the court may reduce or waive the fee, Netwithsianding any other
provision of law requiring a cenvietion prier to the impesition of court costs; the court may
require all persons eatering such program under the provisions of this seectien to pay all
costs of the proceeding which weuld have been payable by such perses upen a conviction
Mamtme‘&%wmeﬁh&ma‘am&eﬂyammmm
provisions thereol In addition to the costs of the proceeding , sueh fees as may reasonably
be required of defendants referred for extended treatment under any such program may
be charged.

(b) H the eourt finds that such person is net eligible for such program or viclates any
of the conditions set forth by the eourt in eniering sueh program; the court shall dispese of

complied with Hs order and has completed sueh program sucoessfully, such compliance
may be accepied by the court in Heu of a convietion under § 133266
requirements specified in § 18-3-371; er the court may amend the warrent and
person guilty of such other vislations of the traffie laws as the evidence may
assess such fines and cesis for sueh offense as required by law. Appeais from
dispesition of finding shall be allowed as provided by law: The time within which an
appeal may be takea shall be caleculated frem the date final dispesition or finding was
made. {pon conviction of a violation of § 18.2-266 or uany ordinance of a county. city or
town sirnilar to the provisions thereof. the court shall impose sentence as anthorized by §§
182270 and 18.2-271 Upon a finding that a person so convicted is ecligible for
participation in the program described herein. the court shall enter the conviction on the
warrant. and shail note that the person so convicted has been referred to such programr.
The court mav then proceed to issue an order in accordance with paragraph (bla) of this
sectaon. if the court finds that the person so comvncted is ofigible for a restricted license. If
the court finds that a person s not elhgible for such program or subsequentlv that such
person has violated, without pood caunse, any of the conditions set forth by the court in
erniering he prograeast,. e court shall dispose of the case as if no program had been
ertered. i which ovent the revoeatisn provisions of §§ 18.2-271 and 16.1-421 (a) shall be
applteable to the coaviction The court shall. upor final disposition of the case. send a
copy nf s arder to the Commtissiner of the Division of Motor Vehicles. If such order



prevudes for the cssiaenee of a o restricted  license,  the  Commissioner of the Division of
Alotor Vehrteles, npone recempt thereof, shall issue a restricted  license. Appeals from  any
cireht chapostt sl e allowed as provided by law. The time awithin swineh an appeal
ey b fakes Bl Do ocualendated from the date of the final disposition of the case or any
rotiar for a refiearing, winchever s later.

(h1) Any p~reon who has been convicted in another state of the violation of a law of
cuch state substantiofly similar to the provisions of § 18.2-266, and whose privilege to
operate a motor vchicte in this State is subject to revocation under the provisions of §
16.1-417, may petition the general district court of the county or city in which he resides
that he be given probation and assigned to a progrom as provided in subsection (2) of this
saction and that upon successful completion of such program his privilege to operate a
motor vehicle 1 this State be restored or. if unrevoked, that any order of the
Commissioner of the Mivision of Motor Vehicles revoking such privilege be stayed . If the
court shail find that such person would have qualified therefor if he had been
convicted in this State fee of a violation of § 18.2.266, the court shall may grant the
petition ; and smav  suspend the period of license suspension or revocation imposed
pursuarnt to § 16.1-4]17. Such suspension of sentence shall be conditioned upon the
cuccessful completiocn of a programn by the petitioner. If such person has previously been
convicted of a violation under § 18.2-266 or the laws of any other state substantially
sirntlar thereto. the couart may suspend not more than two years of the sentence of license
suspension or revocation imposed. If the court subsequently finds that such person has
violated any of the conditions set forth by the court, the court shall dispose of the case as
if no program had becn entered and shall impose a sentence of license suspensiornn or
revocation in accordance \with the provisions of §§ 18.2-271 or 46.1421 (a). and resiere
sueh person’s privilege o operate 3 meter vehicle in this Slaie; or i} unreveled; stay any
fortheoming order of the Commissioner of the Division of Moler Vehieles reveking sueh
privilege : A copy of the order granting the petition or subsequently revoking or
suspending such person's license to operate a motor vehicle shall be forthwith sent to the
Commissioner of the Division of Motor Vehicles. Upen the graating of the pelition and
entry of the order; the driving privilege of sueh persen shall be restored upen condition
that he comply with the order or further orders of the court: H sueh person violales any
condition set out by the court: the court may revoke his driving privilege: Upon satisfaciery
completion of the program; the court may restore such privilege without condition: In case
of either revocation or uneconditional restoration of sueh privilegey the court shall forthwith
send a copy of Us order to the Commissioner of the Division of Motor Vehicles,

No period of suspension or license revocation shall be imposed pursuant to this
subsection which. when considered together with any period of license suspension or
revocation previously imposed for the same offense in any state. resuits in such person’s
license being suspended for a period in excess of the maximum periods specified in this
subsection.

(bla) Whencver a person enters a program pursuant to this section, and such person's
license to operate a motor vehicle. angine or train in the Commonwealth has becen
suspended or revoked. the court may, in its discretion and for good cause shown. provide
that such persen be issued a restricted permit to operate a motor vehicle for any or all of
the following purposes: (i} travei to and from his place of employment; or (ii) travel to an
ailcohoi rehabilitation program entered pursuant to this paragraph; or (iii} travel during the
hours of such person’s employment if the operation of a motor vehicle is a necessary
incident of such smployment. The court shall order the surrender of such person's liconse
to operate a metor vehicle to be disposed of in accordance with the provisions of §
16.1-425 and shall forward aicopy of its order entered pursuant to this paragraph. which
shall specifically enumerate the restrictions imposed and contain such information
regarding the person to whom such a permtit is issued as is reasonably necessary to
identifv stch person. to the Commissioner of the Division of Motor Vehicles. The court
shall aiso provide a copy of ils order to the person so convicted who mav operate a
motor vehicle on the order until receipt from the Commuissioner of the Division of Motor
Vehicles of a restricted liconse. A copy of such order or. after receipt thereof. the
restricted liconse shall be carried at all times while operating a motor vehicle. Any person
who operates a motor vehicle in iolation of arny restrictions imposed pursuant to this
section shall he gty of a violation of § 46.1-350.

(h2) The court shall have juriudiction over any person entering such program under any
provision of this <ection untll such time as the case has been disposed of by either
successful completion of the program, or revocation due to ineligibility or violation of a
condition or conditions imposed by the court ; . whichever shail first occur. Revocation
procaedings <hall he commenced by rotice to show cause why the court shouid not revoke
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the privilege afforded by this section. Such notice shall he made by first class mail to the
last known address of such person, and shall direct such person to appear before the court
in response thereto on a date contained in such notice, which shail not be less than ten
days from the date of mailing of the notice. Failure to appear in response to such notice
shail of itself be grounds for revocation of such privilege. Notice of revocation under this
paragraph shall be sent forthwith to the Commissioner of Motor Vehicles.

(c) The State Treasurer or any city or county Is authorized to accept any gifts or
bequests of money or property, and any grant, loan, service, payment or property from any
source, including the federal government, for the purpose of driver alcohol education. Any
such gifts, bequests, grants, loans or payments shall be deposited in the separate fund
provided in (al) hereof.

(d) The Department of Transportation Safety, or any county, city, town, or cities or any
combination thereof may establish and, if established, shail operate in accordance with the
standards and criteria required by this subsection alcohol safety action programs or driver
alcohol treatment and rehabilitation programs or driver alcohoi education programs in
connection with highway safety. The Department of Transportation Safety and the
Department of Mental Health and Mental Retardation shail establish standards and criteria
for the implementation and operation of such programs. The Department of Transportation
Safety shall establish criteria for the modalities of administration of such programs, as weil
as public information, accounting procedures and allocation of funds. Funds paid to the
State hereunder shall be utilized by the Department of Transportation Safety to offset the
costs of State scate programs and local programs run in conjunction with any county, city
or town. The Department of Transportation Safety shall submit an annual report as to
actions taken at the close of each calendar year to the Governor and the Generai
Assembly.

(e} Neothing in this section shall be construed to.prevent the exercise by a cousrt of its
autherily lo make any lawful dispesilion of a charge of a vielation of § 18-2-366 or a
sirniar offense uader any county; city or town ordinance:

§ 46.1-417. Required revocation for one year upon conviction or finding of guilty of
certain offenses; exceptions thereto.-The Commissioner shall forthwith revoke, and not
thereafter reissue during the period of one year, except as provided in § ¢ 18.2-271 or
18.2-271.1 , the license of any person, resident ; or nonresident, upon receiving a record of
his conviction or a record of his having been found net inneeent gudty in the case of a
juvenile of any of the following crimes, committed in violation of either a State state law
or a valid town, city or county ordinance paralleling and substantially conforming to a like
State state law and to all changes and amendments of it:

(a) Voluntary or involuntary manslaughter resulting from the operation of a motor
vehicle:

(b) Violation of the provisions of § 18.2-266 or § 18.2-272 or violation of a valid town,
city or county ordinance paralleling and substantially conforming to §§ 18.2-266 to 18.2-273;

(b)(1) Upon receipt of a copy of an order entered by a general district court pursuant
to the provisions of § 18.2-271.1 (bl).that a person whose license would otherwise be
subject to revocation under the provisions of this section has entered a program under the
provision of § 18.2-271.1, the Commissioner shall not revoke such license, or having revoked
it, shall forthwith withdraw his order of revocation and any order of suspension of
registration certificates and plates under the provisions of § 46.1-418. In the event the
Commissioner shall receive a copy of an order from the court revoking or suspending the
privilege of such person to operate a motor vehicle, the Commissioner shail then revoke or
swspend Such license and suspend such registration and plates pursuant to this section and
§ 46.1418 : Upen receipt of a copy of an order from the court restoring sueh privilege
without condition: the Commissioner shall purge his records of sueh coavietions ;

(c) Perjury or the making of a faise affidavit to the Division under this chapter or any
other law of this State requiring the registration of motor vehicles or regulating their
operation on highways, or the making of a faise statement to the Division on any
application for an operator’s or chauffeur’s license;

{d) Any crime punishable as a felony under the mator vehicle laws of this State or any
other feiony in the commission of which a motor vehicie is used:

(e) [Repealed.]

(f) Failure to stop and disclose his identity at the scene of the accident, on the part of

a driver of a motor vehicle invelved in an accident resuiting in the death of or injury to
another person.



STATUTORY SUMMARY

OLZ STATUTORY PROVISIONS
Authorized Penalties: Involuncary Manslaughcer.

Jefined as class 5 falonv punishable by imprisom-
sent for not less than 1 year nor more than 5
years.
Nots: Undar the jrovisioms che jury, or the
court trying the case without a jury,
in izs discretion can impose a penalty
of confinsment for not more than 12
nonchs and a fine of not more than
51,000, eichar or boch

Auchorizad Senalties: DWI

Defined as class 2 alsdemeanor, punisnable
by confinement for not mors thaa 5§ monchs
and a fine of not mors chan $500, aicher
or both.

Second and subsequant convictions wichin
10 years punishable by confinement of noc
less than 1 monch nor more than 1 year
and a fine of not lass chan 3200 nor mors
chan $1,000.

Mandatory Minisnam Jail Sentences

Yo mandacory periods of confinement for
eithar firse conviction or subsequent
convictions,.

Mandatory Periods of License Revocacion/
Suspension

First conviction resulted in zandatory
vevocation for period of not less chan 6
fonths nor more than 1 year, in che
discretion of the judgs.

Second convigction within 10 years resultad
in mandatory ravocation for pariod of 3
years.

Third conviction resulzed in permanentc
revocation,

VASAP Znctrance Requirsments g18.2-271.1

Conviction act required for referral to
VASAP. Refsrral was possible either upon
plea of guilty or upon hearing svidence
sufficient co escablish guilt.

Referzal not explicicly limiced to firse
offenders

Fee of 5200 for the program.,

Nots: Fae does not include costs of the
court proceeding or cost for ex--

cended trsatmant under the program.

WEW STATUTORY PROVISIONS

Defined as class 5 fslony punishable by ifmprisom-
ment for not less than 1 vear, nor acre than 10
vears.

Definad as class 1 misdemeancr, punishable by
confinemenc for noc more than 12 aonchs and a
fine of not more chan 51,000 either or doch.

Second conviction wichin 5 vears punishable by
confinement for no¢ less than 2 monchs nor
sore than 1 year and a fine of not lass than
3200 nor mors chan $1,000.

Third and subsequent convictions within LC years
punishable by confinement for not less than 2
months nor more than 1 year and a fine of not
less chan $300 nor more than $1,000.

Second couviction within 5 years punished by
mandatory confinement for 43 hours.

Thizrd conviction wichin 5 ycars punished by
mandatory confinement for 10 days.

Third conviction within period of 5-10 years
of a conviction punished by mandacory confine-
ment for 10 days.

First conviction rasults in revocacion of
license for 6§ momths. FEncire 6 months may be
suspended by the court conditional upon the
offander’s-complecion of VASAP.

Second conviction within period of § years
results in licanse reveocation for threse years.
No mors than two years may bs suspended by
the court.

Second conviction within period of detween §
and 10 years of pravious conviction results
in license revocation for 2 years. No more
than one 7ear may e suspended by the courc.

Third conviction rssults in permanent revocation.

Conviction must be encered before raferral 2o
VASAP.

Uncn a third conviction a2 nerson is inelisible
for VASAP.

Fee of 3250 for the program.
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Issuance of Restricted Licensas

No provision for such licenses.

Traacment of Out-0f-Stace Convictions for DWI

Que-of-state comviction for DWI treated as con-
viction for purposes of sentencing and licsnsa
revozacion. Hovever, person coavictad in
another jurisdiction could petition the court
for refszrral to VASAP.

Upon refsrral to VASAP, privilege to drive is
reastored, condicional upon comvlacion of
VASAP.

Upon completion of VASAP, record of sutc-of-
state conviction i3 expunged.

Such licenses may be {ssusd co persons ceferved
o VASAP, May be issued for any or all of =he
following purposes:

Travel to and from VASAP

Travel to and from place of employmenc

Travel during hours of employmenz wheras
operation of a motor vehicles is necessary.

Same

If conviction is a firstc comvicrion, court may
in its discrecion rescore cthe privilege to
drive, conditional upon completion of VASAP.

If conviction i3 2 second convietion within

L0 rears, revocation provisions ars operacivs.
Court may uoC suspend more than 2 years of the
license rsvocatiom period.

Upon completion of VASAP, record of out-of-state
conviction remains on DMV records.



